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Planning 


Has your insurance kept pace 
with changed conditions, in- 
creased values, wider interests? 
Ask your local Aitna-izer about 
the Aitna Plan of Insurance and 
Bonding Protection. 


The Aitna Life Insurance Company « The Aitna Casualty 

and Surety Company * The Automobile Insurance Company * 

The Standard Fire Insurance Company + of Hartford, Con- 

necticut, write practically every form of Insurance and 
Bonding Pretection. 


AETNA-IZE 


SEE THE ATNA-IZER IN YOUR COMMUNITY—HE IS A MAN WORTH KNOWING 
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Submit 120 Broadway, New York 

Affiliated with 
The Corporation Trust Company Spstem 


state of incorporation. 
the problem that is bothering you 
to the nearest office of this com 


pany and a prompt report will be 
. : ‘ Chicago, 112 W. Adams Steest Philadelphia, Fidelity - Phila. Tr. Bidg. 
made to you, without any cost Pittsburgh, Oliver B Boston, Atlantic Nat'l Bk. Bldg. 
em  - Z . Washington, 815 15th Street N. W. (Corporation Registration Co.) 
whatever, of all the information Los Angeles, Security Bidg. St. Louis, Fed. Com. Trust Bldg 
; Cleveland, Union Trust Bidg. vid Bins Gon to ie 
regarding your question con- Kansas City, R. A. Long Bidg. Siccenaiin. ieentn > 
ined in this File. The inf Atlanta, Healey Bldg. Camden, N. J a8 Market St 
é ; S File. > ‘ma- tlanta, Heale : b Bs r . 
tainec in thi ile “he informa Care. Calee Coat. Life Biig. Albany Agency, 180 State Strest 
tion is of course furnished to, and Portland, Me., 281 St. John St. Buffalo Agency, Eticott Sq. Bidg. 


for the use of, lawyers only. The Corporation rust Company of Serica 
. ’ 7 West Tenth Street, Wilmington, 














X AMERICAN Bar ASSOCIATION JOURNAL 


America’s Ruling Cases 
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UNITED STATES SUPREME COURT REPORTS 
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A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


C AUT I O N } This is the only reprint of the Official Edition. Do not 
. Confuse it with any Cheap Edition of Unofficial Reports. 
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Scientific Study of Ohio Lawsuits 


© bees lawsuits at the rate of nearly 100,000 a 
vear will be ibjected to a scientific study by 


the Institute of La f the Johns Hopkins Uni- 
ersity as the ré f action taken at a recent 

eeting attended | embers of the faculty of the 
Institute of La t idicial Council of Ohio and 
representatives « t Ohio State Bar Association. 
Dr. Hessel E. Ynte ind Dr. Leon C. Marshall of 
the Institute of La udge Carrington T. Marshall, 
Chief Justice of O nd Mr. John A. Elden of 
the Ohio State Bar Association will constitute the 
Committee of Direction in charge of carrying out 
the proposed investigation of litigation. 


This investigat is expected to last over a 


period of several y: It has as a dual objective 


the improvement 1dministration of justice and 


the discovery and lysis of actual effects of laws 
ipon human being Dr. Leon C. Marshall sub 
mitted in detail a statement of the research proj- 
cts recommends e current year. They will 
nvolve an analys f the civil judgments of the 


Common Pleas Courts, Courts of Appeals and the 
Supreme Court. | r an analysis of divorce cases 


ind criminal prosecutions will be made and an in- 


estigation of mu il court cases will be started. 
In addition, a stud ill be made of the whole 
method of making assembling judicial statis- 
tics and a plan w formulated for a compre- 
hensive study of tl uA hinery of justice 
It is exper ted that the ar alysis of civil judg- 
ments rendered in 1 Common Pleas Courts will 
be completed by February 1, 1931. It was pro 
ysed that the studies of litigation in both Circuit 


Courts of Appeals he Supreme Court be com- 


pleted by the sam«e te [he analysis of the work 


of the Municipal Courts will be started as soon as 


idvisable, but n te was set for its completion. 








Law Admitting Disabled Veterans to Bar Without 
Examination Held Void 


MINNESOTA statute which would admit dis- 

abled veterans of the World War to the prac- 
tice of law without the examination required of 
other applicants, recently passed by the state legis- 
lature, has been held unconstitutional by the Min- 
nesota Supreme Court, in a decision handed down 
Oct. 18, 1929. (In Re Application of George 
Humphrey, reported in United States Daily, Oct. 
30, 1929.) 

The statute under which the applicant Humph- 
rey applied for admission to the bar, Chapter 424, 
Minn. Laws of 1929, provided that an applicant “who 
has served in the military or naval forces of the 
United States during the world war and received 
an honorable discharge therefrom and who was dis- 
abled therein or thereby within the purview of the 
act of Congress approved June 7, 1924, known as 
“World War Veterans Act, 1924,’ and whose disa- 
bility is rated at least 10 per cent thereunder at 
the time of the passage of this act,” should be ad- 
mitted without examination. 

An objection to Humphrey’s admission was 
filed by the State Bar Association. It was admitted 
that he came within the provisions of the statute, 
but the Bar Association contended that the statute 
violated the constitutional provisions prohibiting 
the granting of special privileges to any corpora- 
tion or individual. This contention was upheld by 
the Supreme Court of the state. 

Pointing out that the legislature cannot give 
to certain members of a class privileges withheld 
from other ‘members of that class, the Court said 
that this statute “violates the fundamental require- 
ments of a permissible classification, which is that 
the matters or factors which differentiate those 
within the class from those not within it must be 
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germane to the subject matter with which the act 
deals and must suggest some reasonable and natural 
ground for making a distinction between them.” 

The subject matter of the law in question, said 
the Court, is the qualifications required for admis- 
sion to the bar, but “we are unable to conceive how 
the fact that the applicant has served in the World 
War and has been disabled therein to an extent 
rated under a Federal statute as at least 10 per cent 
at the time of the passage of this act has any ten- 
dency to show that he possesses the qualifications 
necesary to fit him to practice law.” 

The court also pointed out that the statute 
“limits its operation to those whose disability is 
rated as at least 10 per cent at the time of its enact- 
ment, and thereby excludes from the privilege con- 
ferred all those whose disability was rated at less 
than 10 per cent at that time and also all those 
whose disability might be rated thereafter as at 
least 10 per cent. In this respect it violates both 
the provision prohibiting special legislation and the 
provision prohibiting the granting of special privi- 
leges. A classification cannot be based on existing 
conditions thereby excluding those who may there- 
after be in the same situation, nor on conditions 
which would exclude others on grounds having no 
reasonable relation to the subject-matter of the act.” 


Steps Needed to Improve Administration of Justice 
HE most important steps to be taken for the 
improvement of the administration of justice, 

according to a vote recently taken by the National 

Council of the National Economic League, are: (1) 

giving more power to judges in instructing the 





Delaware Corporations 


Assistance to Lawyers in Organization— 
Registration in Foreign States 


Digest of Law, including 1929 Amendments, with 

forms for incorporating. Also pamphlet on “Stock 

Without Par Value” under Delaware Law to lawyers 
on request. 





NEW EDITION 
With 1929 Amendments and Annotations to date 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


by Josiah Marvel 
Text of law fully annotated, with forms for in- 
corporating. Buckram bound 358 pages. Price 
$5.00 Postpaid. 
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jury; (2) a better method of selecting judges; (3) 
higher requirements for admission to the bar; and 
(4) giving less than twelve jurors power to return 
verdicts in both civil and criminal cases. 

Eighteen suggested measures for improving 
the administration of justice were submitted to the 
members of the National Council of the League, 
who were requested to make a cross before any 
subject that they considered important, with addi- 
tional crosses to indicate subjects of greater and 
greater importance. The eighteen suggested steps, 
and the number of votes received by each, were as 
follows: 

Giving more power to judges in instructing jury 
(634); Better method of selecting judges (629); 
Higher requirements for admission to bar (596); 
Giving less than twelve jurors power to return 
verdicts in both civil and criminal cases (575); Pro- 
viding for experts to determine mental capacity of 
defendant (441); Providing small juries for mis- 
demeanor cases (437); Better method of determin- 
ing rules of practice and procedure (437); Improv- 
ing technic of law making (396); Giving defendant 
right to waive jury trial (373); Establishment of 
judicial council (372); Official state bar organiza 
tion with powers of self discipline (342); Unifica- 
tion of judicial system (324); Change in tenure of 
judges (285); Giving more power to court of ap- 
peals (247) ; Reclassification of crimes (229) ; Better 
method of prescribing organization of administra- 
tive and clerical side of courts (202) ; Providing for 
public defenders (181). 

The measure which received the highest num- 
ber of votes as being of prime importance—giving 


LAW BOOKS 





We have just issued a catalogue 
of our complete stock of used Text 
Books and Standard Sets, including 
the Selected Series, Encyclopaedias, 
the complete Reporter System, 
American Digest System, State Re 
ports, etc. Also, catalogue of new 


books in print, including Text 


s00oks, Digests, Statutes, etc. 


Either or both catalogues mailed 
on request. 


| Your correspondence solicited. 


| THE HARRISON COMPANY 
| Law Book Publishers 


151 Spring St., N. W. Atlanta 
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ore power to judges in instructing the jury—was 
given a high plac n almost every state. A better 
judges was voted one of the 


needed in practically every 


method of selecting 


most important st 


state in which judges are elected by the people; in 
almost half these states this measure was voted to 
be of first import e. In contrast with this, the 
members from the states where the judges are ap- 
pointed by the Governor did not consider this a 
reform of prime necessity 

Higher requirements for admission to the bar 


received many \ 
states where the re 
[This measure wa 


; of prime importance in the 
rements are notoriously low. 
ted as of first importance by 
the members of Council from Connecticut, 
Florida, Indiana, Marvland, Massachusetts, Mich- 
igan, New Jersey, North Carolina, Wisconsin and 
Wyoming. 


Virginia Judicial Council Considers Reforms in 
Criminal Procedure 


HE most nee easures for the improvement 
of the criminal justice, ac- 
cording to the ar ers of 300 Virginia judges and 
to a questionnaire sent out by 


administration of 


prosecuting attorn¢ 


the Survey of Cri il Justice in Virginia, are (1) 
that the time between the commission of a crime 
and the trial be reduced to a minimum; (2) that the 
power of the trial judge be enlarged, especially by 


power of fixing sentence upon 
(3) the appointment of trial 
justices in a and (4) increased com- 
pensation for judg The last suggestion came 
from the Commonwealth’s attorneys, and not from 
the judges themselves. This and other results ac- 
complished by the Virginia Survey, not yet com- 


restoring to him tl 
a verdict of guilt, 
1] 
i 


counties: 


pleted, was reported to the Virginia Judicial Coun- 
cil at a meeting held August 1, 1929, at Hot Springs, 
Fuller, of the University of 


by Professor Hugh 
Virginia, who is dir 
The survey, Profe 


ting the survey. 
ssor Fuller informed the 
the records of 34 Virginia 


Council, is examining 

courts, scattered geographically over the state, for 
the three years, 1917, 1922, and 1927, to find how 
the criminal courts were operating, and what 
changes were occurring in the number of criminal 
cases, and the disposition made of them. About 
15,000 cases will be examined by the survey, and 
of these 11,000 h already been examined and 


Fuller said. 
also commented with approval 


tabulated, Professor: 
Professor Fulle 


upon the reforms recommended by the Virginia 
}udicial Council’s committee on criminal procedure. 
The committee recommended seven measures, 
which were discu 1 by the members of the 
Council, but not voted upon, for the reason that 
there had not been time for a full discussion before 
the time for adjournment of the meeting. The 
suggestions urged the committee were as fol- 
OWS: 


secuting attorneys option to 
lictment or by information, 
ishment for the crime exceeds 


l. Give the 
roceed either by 
except where the pur 


ten years in the penitentiary 
2. Amend section 4778 of the Code so that 


may comment on the failure 


prosecuting attorne} 
estify in their opening argu- 


the accused 


ment 


3. Provide that indictment or accusation may 
be made in short form. 

4. Permit the trial judge to sum up the evi- 
dence and state the issues for the jury, but in each 
case require him to inform the jury that they are 
the final judges of the facts and that his comments 
are merely advisory. 

5. Authorize the jurors to state in their ver- 
dict whether or not the accused is guilty, and let 
the court fix the punishment. 

6. Leave in the discretion of the trial court 
whether or not joint offenders shall be tried sepa- 
rately. 

7. Require ten days’ notice to the Common- 
wealth in criminal cases when the defense of in- 
sanity or alibi will be relied on by the accused. 

As to some of these recommendations, said 
Professor Fuller, the survey had gathered no help- 
ful data. The fourth, fifth, and sixth suggestions, 
he said, “propose a return to the judge of some of 
the power and authority over his own court and 
the conduct of its business which he formerly exer- 
cised and, in most instances, exercised with justice, 
moderation and fairness. With good judges, rea- 
sonably secure in their tenure of office, reasonably 
free from the necessity of doing the popular or 
expedient thing, the return of power to the judge 
will probably do as much as any one thing which 
can be done by formal legislation to protect the in- 
nocent and convict the guilty. Possibly, too, it 
would be the beginning of a more flexible system 
which would take into consideration the prisoner 
as an individual as well as his crime against 
society.” 


Aeronautical Legislation of States Being Compiled 


HE Aeronautics Branch of the Department of 

Commerce is preparing for publication a draft 
of state aeronautical legislation and compilation of 
state laws, with abstracts and verbatim copies of 
all regulatory state laws pertaining to aeronautics, 
and also abstracts of the regulatory portion of the 
\ir Commerce Act of 1926, according to a statement 
isued by the Department. Suggested drafts of state 
legislation and a section discussing the imperative 
need of uniform state air laws will be included in 
the volume. The publication, it is announced, will 
be available at an early date, and may be had upon 
application to the Aeronautics Branch, Department 
of Commerce. 

Federal licenses are now required for all air- 
craft and airmen by twenty states, the same state- 
ment says. Either state or federal licenses are re- 
quired for all aircraft and airmen in six states; 
state licenses are required in six others, and ten 
require federal licenses for aircraft and airmen en- 
gaged in commercial flying. Nine states have no 
license requirements whatever. 





New York City Bar Answers “Trade Mark 
Specialists” 


BULLETIN regarding circulars recently is- 

sued by certain self-styled “trade mark 
specialists” has just been issued by the Association 
of the Bar of the City of New York, in order to 
inform the public of certain fundamental principles 
of trademark law, and to correct some erroneous 
conclusions which may have resulted from the ac- 
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tivities of the “specialists” who have been circular 
izing the business world. 

The Association’s 
four legal principles: 

“I, The first person to use a trademark on 
merchandise acquires title thereto in the territory 
where his goods are marketed. Therefore the 
gestion by these Trademark Specialists that the 
owner of a trademark is in danger of losing hi 
mark by not having it registered according to tl 
suggestions is entire contrary to fact 

“II. Registration in the U. S. Patent Office 
is not at all essential for the protection of vested 
trademark rights. It is desirable as being prima facie 
evidence of ownership under the 
1905 Act), and for other practical and procedural 
reasons such as giving the registrant the right to 
use with his mark the p! ‘Reg. U. S. Pat. Off 
and the right to bring suit in the federal courts. Th: 
Advertising Trademark Specialist in the cases in 
vestigated has exaggerated the importance of 
cific forms of registration and the language used 
is susceptible of a construction which might mislead 
the trademark owner as to the true situation. 

“III. As a rule no fatal to common 
law trademark rights can be made obtaining a 
trademark registration, but it is usually advisable, 
because of the technical nature of the procedure 
and the probable need of oy Patent Office 
objections, that competent counsel should be en- 
trusted with this work. The Specialist’s warning 
that a single defect lurking in a registration may 
cause the loss of a mark and the good will of the 
business and similar obviously er 
roneous. 

“ITV. Vested trademark rights are recognized 
and protected by the courts in all the States irre 
spective of state or federal registration. Therefore 
the statement often found in some of these circu 
lars and letters sent out by these self styled Spe 
cialists that state registraion is necessary in order 
adequately to protect trademark rights is not true 
State registration is helpful only in exceptional 
cases and the trademark owner should not be bur 
dened with the large expense involved in securing 
such registration except in unusual cases. 

“It is obvious, therefore,” concludes the bul 
letin issued by the Association, “that the general 
public need not be disturbed or alarmed by the 
statements and veiled suggestions of disaster often 
found in circulars and letters which are constantly 
being received by trademark owners, circulated by 
persons and concerns thus soliciting use of their 
services in connection with such matters.” 

The bulletin was published under the name 
of the Association’s Committee on Trade Marks 
and Unfair Competition. The members of the com 
mittee are Harry D. Nims, chairman, Henry T. 
Hornidge, Ellis W. Leavenworth, Alan N. Mann, 
Howard M. Morse, Orson D. Munn, A. Parker- 
Smith, James McKinley Rose, George W. Tucker. 
Wallace White, and William B. Whitney. 
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The World Court Protocol 

f vernment to the 

World Court and 
that he will 

il al with a 


1long 


HE recent signature of our G 

protocol of adherence to the 
President Hoover’s announcement 
submit it to the Senate for app: 


at the end of a long seri 
his 


come 


special message, 
[he President in 


of discussions. 





pressed the view that the doubt about advisory 
opinions has been completely safeguarded and that 
“in September of this year the statute establishing 
the Court has, by the action of the nations signa 
tory, been amended to meet the Senate's reserva 
tions and to go even beyond those reservations to 
make it clear that the Court is a true international 
Court of Justice.” 
The part which Hon. Elihu R | de 

sing a way in which this last ress 7 might 
be met with satisfaction to all concerned is wel 
known. The conclusions of the Committee of 
Jurists, which had the American reservations unde 
consideration, are set forth, with comm« the 
report of the Association’s Committee on Interna 
tional Law, made at the Memphis meeting. By the 
Protocol finally formulated, which has been ap- 


proved by the Council of the League, the signatory 


} 





states accepted the special conditions adopted by 

the United States in the five reservations 1 

tioned in its resolution of Jan. 27, 1926, upon the 
following terms and conditions: 3 

“(1) That the United States uld be ; 
mitted to participate, through representatives des 
ignated for the purpose, and upon an equality wit] 
the signatory states members of the Leag n al 
and all proceedings of either Council or Assembl) 
for the election of Judges or Deputy Judges of the 
Permanent Court, the vote of the United States t 
be counted in determining the absolute majority of 
votes required by the statute. 

“(2) That no amendment to the statute of th 
court might be made without the consent of the 
contracting states. 

“(3) That the court should render advisory i 
opinions in public session, after notice and oppor e1 
tunity for hearing, substantially as provided in the re} 
existing rules of the court. mig 

“(4) That with a view to ensuring that the to t 
court should not, without the consent of the United es 
States, entertain any request for an advisory opin tore 
ion touching any dispute or question in which th tu 
United States has, or claims, an interest, the Secre ess 
tary General, through any channel designated f eac 
that purpose by the United States, should inforn tes 
the latter of any proposal before the Council or Ire 
Assembly for obtaining an advisory opinion from tions 


the court, and thereupon, if desired, an exchange of to tl 


views as to whether an interest of the United Prot 
States is affected shall proceed with all convenient lorce 
speed, between the representatives of the League t re 
ind the United States; that whenever a request for tI 
an advisory opinion comes to the court, the Regis ther 
trar shall notify the United States, stating a reaso: the s 
able time limit, fixed by the President of the court 

within which a written statement by the United 

Sates concerning the request would be received. If 

the United States should advise the court that the eres 
question on which its opinion was asked affected its 

interests, the proceedings should be stayed for a > 
period sufficient to enable an exchange of views 

between the Council and Assembly and the United 

States to take place, and that with regard to re ; 
questing an advisory opinion, there should be at 1Sz 
tributed to the objection of the United States the te 
same force and effect as attaches to a vote asking Lt 
for the opinion given by a member of the League U 
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tion of the full meaning and effect of these recom 
mended provisions was given by Honorable 
Charles Evans Hughes, in his address as President 
of the American Society of International Law, in 
\pril last.” 


Adviser on Prohibition Enforcement 


HE appointment by President Hoover of Mr. 
T John MacNab, prominent California lawyer, 
to make a special study of prohibition law enforce- 
ment, and to advise the President on what can be 
done to improve procedure, has been hailed with 
enthusiasm and pride by Californians, and especially 
by the citizens of San Francisco, Mr. MacNab’s 
home. The appointment, says the San Francisco 
correspondent of the New York Times in a dis- 
patch dated Oct. 7, “again makes this city conscious 
of a special relationship to the nation’s executive. 
The courage of Mr. MacNab in accepting the as- 
signment excites local pride in a community whose 
motto is ‘The City That Knows How.’” 

Mr. MacNab has never been identified either 
as a wet or a dry, but has maintained a benevolent 
neutrality on the prohibition issue, a fact which may 
have recommended him for the work in hand. It 
might also be mentioned that it was he who placed 
Mr. Hoover's name in nomination at the Republican 
National Convention, but the appointment can 
hardly be looked upon as a political favor, consider- 
ing the difficulties the task involves. This task 
will be concerned, in the main, with recommenda- 
tions for changes in administration and procedure 
calculated to better the enforcement of the prohi- 
bition laws. It is hoped by the President that defi- 
nite recommendations will be available to submit 
to Congress at the beginning of the December ses- 
sion 


Conference of Referees in Bankruptcy 

HE fourth annual conference of Referees in 

Bankruptcy under the auspices of the National 
\ssociation of Referees in Bankruptcy was held in 
Memphis immediately preceding the convention of 
the American Bar Association. It was a most suc- 
cessful conference. In the attendance of Referees 
every federal judicial circuit was represented, which 
is the first time this occurred. As in prior confer- 
ences the sessions were replete with active work 
and the consideration of subjects pertinent to the 
administration of bankruptcy estates under the 
supervision of Referees. Referee James W. Per- 
sons, Buffalo, presided. 

The conference was welcomed by Mayor Wat- 
kins Overton, of the Memphis Bar, and at the 
Monday luncheon, presided over by Referee Charles 
H. Bing, addresses were given by U. S. District 
Judge Harry B. Anderson, Memphis, Circuit Judge 
Malcolm R. Patterson of the Shelby County bench, 
former Governor of Tennessee, and Charles M. 
Bryan, Esq., of the Memphis bar. The evening 
banquet, at which Referee Oscar W. Ehrhorn of 
New York acted as toastmaster, was addressed by 
United States District Judge Arthur J. Tuttle, De- 
troit, and by Referee Paul H. King of Detroit, the 
first president of the organization, who described 
his study of bankruptcy administration abroad. At 
the Tuesday noon luncheon, with Referee Carl D. 
Friebolin, Clevleand, as presiding officer, addresses 
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were given by Col. Frederick A. Lind, Chicago, 


President of the Commercial Law League of Amer 
ica, and W. Randolph Montgomery, Esq., New 
York, counsel for the National 


Credit Men. The conference also had as its guest 


Lloyd K. Garrison, Esq., of the New York bar, 
in charge of the constructive phases of the work 
of the Donovan committee. The report of Referee 


Herbert M. Bierce of Winona, Minnesota, secre 
tary of the organization, disclosed a membership 
of 231 Referees, forty-three percent of Referees, 
a gain over previous years. Sixteen federal judicial 
districts show one fade percent membership 
The Journal of the Association was placed on a 
quarterly basis during the past year and will con- 
Subscrip 

Referee 


tinue so to be issued the coming year. 

tions to the Journal have been accepted. 
Bierce’s report as treasurer showed that all obli 
gations of the Association had been promptly met 
with a satisfactory balance on hand 

The conference first gave attention to the re 
port of its committee on Legislation, of which 
Referee Friebolin is chairman, which committee 
suggested amendments to the Act. Several were 
agreed on, which will be presented to Congres 
when, as, and if it is deemed advisable to seek 
amendments. The Association itself will not tak« 
the initiative in suggesting any amendments. 

The further work of the organization was the 
consideration of the report of the committee on 
Uniformity of Practice with Referee Paul H. King, 
of Detroit, as chairman. The entire subject was 
carefully discussed and certain phases thereof were 
ordered submitted to the members of the federal 
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Association of 


judiciary. An extended questionnaire had been 
issued by the committee during the year and the 
answers thereto were tabulated and the results re- 
ported. The first subject of the report related to 
the number and qualification of Referees. The 
general result of the questionnaire was that there 
are too many Referees appointed for the amount of 
work;:to be done; that many Referees |} 

cases that they cannot afford to maintain adequate 
office records and clerical aid 


lave so few 
; and that there is an 
unnecessary degree of inequality in the volume of 
business handled and compensation earned. 

It is the consensus of opinion of Referees that 
if the number of appointees can be reduced so as 
to increase the number of references to individual 
Referees, it will be conducive to more uniformity 
in practice and the better equipping 
for the conduct of their offices. On the recommen 
dation of the committee, the conference unanim 
ously adopted a resolution recommending that 
Referees in Bankruptcy should be attorneys wh« 
have had at least five years’ experience in practice 
and that as vacancies occur in the office, either by 
death or by resignation, the District Judges seri 
ously consider the advisability of limiting the num 


of Referees 


1 


ber of appointments so as to increase the amount 
of work of Referees in office, with the view of 
making for increased efficiency and better service 

The other phases of the report of the commit 
tee were considered but were continued until the 
next conference for action. These include the sub 
jects of more uniformity, consistent with local con- 
ditions, in the keeping of office records and the 
maintenance of filing systems; giving to hearings 
the atmosphere of court puoowesnngy and more 
uniformity in practice as to the allowance and pay 
ment of administration expenses. The conference 
will also discuss the subject of the appointment of 
receivers, their bonds, and the practice w ith refer 
ence to their reports and also as to trustees, includ- 
ing uniform instructions to such officers I vom 
consideration will be given to the subject of th 
appointment of appraisers, the appraisal, and the 
sale of assets, as well as the maintenance of ade- 
quate financial records by Referees as to the con- 
dition of pending estates. Consideration also will 
be given to the appointment of auditors and investi 


gators, and to ancillary sew yoon 0 Efforts will 


be made to develop a proposed unife practice in 
composition cases The subject of ‘the ‘employ- 
ment of attorneys and their fees is to receive fur- 
ther study, as will be subject of uniform blanks 

A discussion of “iudicial sales” was led by 
Referee Fred C. Mullinix of Jonesboro, Ark. The 
association pledged its co-operation to other or- 


ganizations interested in the administration of the 
bankruptcy law, such as the American Bar Asso- 
ciation, the National Association of Credit Men. 
and the Commercial Law League of America. and 
tendered the assistance of its officers and members. 
believing that its members, by reason of their 
knowledge of the law and experience in its admin- 
istration, can be of aid, in any suggested amend- 
ments to the Act. 

Officers and directors for the ensuing year are 
the following: President, Referee Charles Theo. 
Greve, Cincinnati: Vice-President, Referee Charles 
H. King, Memphis; Secretary-Treasurer, Referee 
Herbert M. Bierce, Winona, Minn.: Directors. 
Referee James W Persons, Past-president, Buffalo: 


CURRENT EVENTS 


NI 








Referees Thor F. Clifford, Franklin, N. H.., 
st Circuit; O V. Ehrhorn, New York, Sec- 
Circuit; Geors Beach, Jersey City, Third 
cuit; Dun Sta Virginia, Fourth 
Ge 1am, Fifth 

Paul H ng Detroit, Sixth Circuit; 
Grant Illinois, Seventh Circuit; 

S. Hudso1 Citv, Eighth Circuit; A. 
Gray, Great | tana, Ninth Circuit; and 

McLaug r, Tenth Circuit 


Aid for Counsel of Companies in Foreign Trade 


HE increasing xities attendant upon the 
ever-growing ft trad the United States 


ade it im] that t unsel for Amer- 
a on trade familiar- 
1iemselves f foreign countries 
ting com rder to assist counsel and 
l l he Division of Com 
cial La ed The Bureau of 
1 1) ‘ 1921 
he Div th the collection and 
inat tior neerning the laws 
oreig ( ntt Ii as they affect the 
ducting f n business within those 
ies. It} to furnis! ormation re 
ling tax | ration 1: bankruptcy 
ceedings es instrument patent and 
e-1 rk ( Ss governing 
ment a ( 1 all other 
has trad ssistance s 
lered ti ttor ind legal lepartments of 
engagt 1 i ol tra le but the Division 
s not give legs é r pint 1 nor does it 
leavor to sup} t the services of private at 
ney; on the « it is co-operating with and 
issisting an « easing number of attorneys 
‘alizing t tional comm ercial law 
No doubt mai the readers are already famil- 
with the publications of the Division, which 
lude mime | special circulars, printed 
le Promot ( ind Trade Information 
illetins \ tion in Commerce Reports 
rries informat irding current developments 
the field of foreis mmercial law 
I sé he Division is 
"Pe ee ie tions handling specific 
blems or desis reas. The Latin American 
al Sectio1 ll problems except patents 
e-marl rkmen’s compensa 
for Lat At ountries: the European 
gal Sectio1 nds to the foregoing section, 
Eurone h Dominions and the Far 
t: the Trade tments Section helps in the 
‘able sett! trade lisputes between 
rican an 0 Bae rime the P tent at d Trade- 
rks Section i harged with the compiling of 
mation conce foreign trade-marks, patent 
copyright la 1 the Insurance and Com- 
ial Arbitrat Sections collect information 
ing the | foreion countries on insur- 
work ation nd mmercial 
The recent 1 tions of the Division include 
le Promotion ‘$ No. 74. entitled “Trading 
l the Lay entina,” Trade Promotion 
N QR? ent 1 “Taxation in Italy”: and 
1 Circulars N 190, 192, 193, 194 and 195, en- 
1 resnectivel Ly vy Penalties Reasserted for 
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Failure to Keep Proper Accounts in Cuba;” “Trade 
Marks in China, Explanation of Regulations Issued 
by Nationalist Government”; “Taxation of Amer- 
ican Business in Germany”; “Cuban Law of 
Limited Partnership”; “Trading in Spain from the 
Viewpoint of Taxation”; and “Doing Business and 
Taxation in Austria.” 

District offices, which are direct branch offices 
of the Bureau, are maintained in the following 
cities: 

Atlanta, Ga., 538 Post Office Building. 

Birmingham, Ala., Post Office Building 

Boston, Mass., 1801 Custom House. 

Buffalo, N. Y., Chamber of Commerce Building. 

Charlotte, N. C., First National Bank Building. 

Chicago, Ill., Room 577, 38 S. Dearborn Street. 

Dallas, Texas, Chamber of Commerce Building. 

Denver, Colo., Chamber of Commerce Building. 

Des Moines, Iowa, 121 Federal Building. 

Detroit, Mich., 607 Free Press Building. 

Galveston, Texas, Cotton Exchange Building. 

Houston, Texas, Chamber of Commerce Building. 

Indianapolis, Ind., Room 317, Chamber of Commerce 
Building 

Jacksonville, Fla., 13 Chamber of Commerce Building 
Kansas City, Mo., Chamber of Commerce Building. 
Los Angeles, Calif., 1163 South Broadway. 

Louisville, Ky., Room 405, 421 West Market Street. 
Memphis, Tenn., 266 South Main Street. 

Milwaukee, Wis., 418 Post Office Building. 
Minneapolis, Minn., 213 Federal Building. 

Mobile, Ala., 154 Francis Street. 

New Orleans. La., Room 225-A, Custom House 

New York, N. Y., 734 Custom House. 

Norfolk, Va., 406 E. Plume Street. 

Philadelphia, Pa., Room 812, 20 South 15th Street. 
Pittsburg, Pa., Chamber of Commerce Building. 
Portland, Ore., 215 New Post Office Building. 

St. Louis, Mo., 1216 Liberty Central Trust Co. Bldg. 
San Francisco, Calif.. 310 Custom House. 

Seattle, Wash.. 820 Skinner Building. 

Wilmington, Del., 409 Equitable Building 
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WESTEL WOODBURY WILLOUGHBY 
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NIMS ON 


UNFAIR COMPETITION 


and 


TRADE MARKS 


Third Edition 


Revised and Enlarged by 


HARRY D. NIMS 
(of the New York Bar) 


A Timely Book for Lawyers and Business Men 


This book covers the protection which the law now affords 
against the many injuries suffered by manufacturers and mer- 
chants at the hands of unscrupulous competitors caused by 
actionable misrepresentation, passing off and substitution. 


In One Large Octavo Volume, Buckram Binding, $20.00 
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\Vherever a 


vement of 
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Under these 
officers 

tion to the 

hese direc- 
l 7 innual meet- 
ng of the Amer n Bar Association the Depart 
| by the Solici- 
Twice during 
able to attend 
time, 
Jnited States 
> present Solicitor 
id I have felt it 
a pleasut t luty to take five days of 
' duties at Washington 
his hurried tt across nearly half the 
inent, and, th t full approval of the Pres- 


influence of 


jud tem, we find c 
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efforts 
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rly tw ] n the serious work of the 
done it 
inment and 
ul tonight for 
thing else; yet I hope you will not begrudge 


i a aad —— k of some things of serious 
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the task of 
satisfactory 
justice in the courts of 
Inited States has loomed a govern- 
nini at Washing- 

vely mmitted and nined. to use 
1 to effect those ends, and 
naturally takes an im- 
pe I have no disposition 

rht to deal with matters of opinion or argu- 
if I attempt to give you 
nay have obtained from 


na 
scotty tsar £ _- nal 
Stration a 
larger as 
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problem. The Administration 


detert 


ment f To tice 


*Addrese a . ‘ Banoauet of the American Bar 


Department of Justice Tells American 
nting His Department and Steps That Have Been 
\ppointment of National Commission—Improvement in Personnel 
\ttorneys and Assistants — Plan for 


- Department’s Work 
lowards Inquiries as to Proposed Business 
Transactions, 


Concrete 
Deal 


Association of 
Taken to 


Bar 


Increase in 
Prohibition Unit to 
Under Anti-Trust 


Transfer of 
Ete. 


other sources of the concrete problems confronting 
my Department, and of the steps we have taken 
and are taking to deal with them, in the hope that 
this may not only interest you but tend to stimulate 
your efforts individually and collectively to sup- 
port the Administration’s program. 

When this Administration took office, the larg- 
est problems confronting the Attorney General 
improvement and reform in the federal 
prison system, and in the related subject of paroles 
and probation, and improvement in the enforcement 
of the criminal laws of the United States, in con- 
nection with which the two major problems arise 
under the National Prohibition Act and the anti- 
trust laws 

Tonight I will lay aside the subiect of prisons 
with a few words. Inadequate buildings, overcrowd- 
ing, failure to provide instructive work and educa- 
tion for prisoners so as to put them in a healthy, 
normal condition of body and mind, and defects in 
our parole and probation systems are the condi- 
tions to be remedied. The Administration’s pro- 
gram has been prepared and is well under way. 
You may have gained the impression that the re- 
cent epidemic of prison disorders was the thing 
that spurred the Government to act, but that was 
not the case. An extensive program for the im- 
provement of the conditions referred to had already 
been undertaken, has been submitted to the Bureau 
of the Budget, and awaits only the approval of 
Congress. So much for that. 

The problem of law enforcement, arising par- 
ticularly under the National Prohibition Act and 
the anti-trust laws, is not so easy of solution. The 
first important step taken by the President was 
the appointment of a National Commission to study 
the conditions affecting our judicial system and 
law enforcement, and that Commission I know has 
been diligently at work with a view to making con- 
structive suggestions at the earliest possible time. 
Nevertheless, it cannot act without full considera- 
tion and inquiry, and pending its report there were 
some steps which the Department of Justice could 
properly take to improve conditions without at- 
tempting to forecast the conclusions of the Com- 
mission. 

First, there was obvious room for improvement 
in the personnel and efficiency of the United States 
attorneys and their assistants, who are the real 
prosecuting officers of the Government. A review 


were: 
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of the efficiency of these officers was undertaken. 
In those offices where efficiency was at the lowest 
ebb, changes have been made, and the earnest effort 
of the Department is to bring about the appointment 
only of United States attorneys w ho may be de 
pended upon to administer their offices free from 
extraneous influence, political or otherwise. We 
have a party government and that fact must be 
taken into account in the making of such appoint- 
ments, but the attitude of the Administration can 
be made plain by reading to you some extracts 
from a letter recently wri the President to 
one of the political leaders of Florida respecting the 
recent appointment of a United States District 
Attorney for Florida. The President, in speaking 
of his responsibility, said: 
capacity, appoint men to 
yf the United States 
political collusion 
‘ii 


ty rests in the President, not in any 


“It is that he shall, t 
public office who will execute the laws 
with integrity and without fear, favor, or 
The appointive responsibil 
organization. 

For seven months the 


Department of Justice has investi 
1 





gated first one candidate and then another who were proposed 
by the Florida organization. The partment did not feel that 
they could conscientiously re mmend to me anv one of the 
names presented. 

“Mr. t service in the 


Hughes. with many years f tried 

department as an 1 member of the division devoted 
to enforcement of the Eighteenth Amendment, was not 
appointed at the request or recommendation of any political 


x 


organization whatever; he was appointed because he had 
proved himself an able and vigorous enforcement ofhcer 
You can imagine the emotions of the head of 


when he came down 


letter in the morn 


the Department of Justice 
stairs one morning and read that 
ing paper. Not 
these places be competent and independent, but 
after they are in office they must and shall be sup 
Justice against any 


only must the men suggested for 
Sa 


ported by the Department of 
outside interference, in the impartial performance 
of their duties and the prosecution of offenses. 
In many of the judicial districts it was found 
that the courts were behind in their work and that 
the trial of criminal cases and of padlock injunc 
tion proceedings under National Prohibition Act 
trials was delayed. Delay means disappearance 
of witnesses, dissipation of the strength of the Gov 
[ and ineffi 
major problems af 
dealt with by 
but meanwhile we have 


ernment’s cases, loss of respect for law, 
cient law 

fecting this subject will, 
the President’s Commission, 
laid plans for increases in the forces of the United 
States attorney’s offices, clerks of court’s offices, 
and the United States marshals’ offices, wherever 
needed, with some provision for an increase in the 
standard of pay. The ‘al delays resulting 
from inadequate forces in any of these offices should 
be removed. Conservative estimates for these pur- 
poses have been submitted to Bureau of the 
Budget and approved by the President, and we shall 
ask Congress to make the necessary appropriation 
for the next fiscal year, and in addition hope for 
some relief during the current fiscal year in order 
that dockets may be brought up to date and all 
criminal cases promptly tried and disposed of. 

One further seemed without 
awaiting the Commission’s report and recommen- 
dations, and that was mentioned by the President 
in his Inaugural Address,—the transfer of the Pro- 
hibition Unit from the Treasury Department to the 
Department of Justice. As matters stand, part of 


enforcement Som«e 


no doubt, be 


mechani 


the 


step open to us 


the task of enforcing the national prohibition law 


now rests in the Department of Justice and part 
in the Treasury Department. The trial of all cases 
arising under the National Prohibition Act which 
are instituted in the federal courts is conducted 


by the United States attornevs and their assistants 
or other attorneys of the Department of | 
The detective agency which detects offend¢ 
obtains the evidence is in the Prohibition Unit of 
the Treasury Department. That Unit also has t 
do with certain administrative 
National Prohibition Act relating to distilleries and 
permits for the manufacture of industrial and de 


provisions of the 


natured alcohol. While, of course, Congress must 
settle that matter, I believe there is no disposition 
to transfer the administrative matters or the supe1 


vision of permits to the Department of Justice. No 
legislation on this subject could be asked 
pected during the 
the regular session commencing in 
when that commences 
it bills the purpose of which is to transfer the d 
tective agencies dealing with prohibit 
the Department of Justice, so that there may be 
in the Department of Justice a Bureau of Investi 
gation for detecting offenses against the National 
Prohibition Act just as we now have another bureau 
in the Department whose business it is to detect 
offenses against certain other Acts of Congress 
Only one other thing need be mentioned. F 

about four months there has been a vacancy in the 
attorney 
prohibition and tax matters. It is not an easy posi 
tion to fill. The person in charge of that division 





it must Valt 


December, but 


extra session; 


session it will have before 


post of assistant general 


must be an able lawyer, vigorous, resourceful, and 
with executive ability. He must have ability to 
deal with important tax litigation. He must have 


a sincere belief in prohibition and yet must not be 
fanatic or intolerant, and he must n 
respect for law and lawful methods of law enforce 
ment. I have 
found who meets these requirements and 
appointment will be announced in the near future 
Finally there is the constant daily effort beings 
to increase efficiency and to tone up I 
give impetus to the work of prosecuting officers 





reason to believe that one has 





I hope I have not tired you with these details 
Dealing in generalities and general declarations of 
intention to enforce law is not very convincing 
I have wanted here to reiterate the sincere dete 
mination of those officers chiefly charged with la 
enforcement to effect a real accomplishment i 


improving conditions, and at the same 


g 
you a practical picture of the administrative prob- 
lems we are confronted with, so that you may un- 
derstand why everything cannot be done at once 
The processes of government are slow. The ex- 


| 
ecutive heads of a nation have no such opportunity 


for speedy and untrammeled accomplishment as 
have the executive head of large private business 
institutions. 

Let me pass on now to the consideration of the 
Department’s work under the anti-trust laws. E 
since March 4th I have been invited by business 
interests, lawyers, and newspaper correspon 
to make some statement about the | 
tices to be followed by the Departm ; 
It has seemed necessary to study previous 
tices of the Department to judge of their opera- 
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and now for t first time I feel ready to 
public some observations on the subject. 
In the first pla et me say that the Depart- 
nt’s program of enforcement does not make 
exception of t inti-trust laws. I have read 
ing in the Pr lent’s Inaugural Address or 
any other of | statements which makes any 
tinction in the matter of law enforcement be- 
een the anti-trust vs and any other Acts of 
eress, and ha received no intimation from 
source that the nti-trust laws were to be neg- 
1 or that violations of those laws were not 
be prosecuted th vigor and determination. 
re have been many changes in economic con- 
ns since these statutes were passed, and much 
ussion has arise s to whether some modi- 
1 of them is red to meet modern business 
tions. The anti-trust laws are founded on 
proposition that nues of industrial oppor- 
tunity must be kept open as far as possible to the 
tiative of the ind lual citizen. The alternative 
reaucratic reg tion. That is not an attrac- 
alternative rate, until the political 
sophy underlying the present anti-trust laws 
been abandone Congress, it will be the 
of the Attorney General to enforce these laws, 
ve shall unde » do this without prejudice 


with fairness, th 


nt of Justice is 


firmness. The Depart- 
he place in which to amend 


he anti-trust laws any other Acts of Congress. 
uinges in busin¢ ynditions and methods of 
rketing, vertica ists, chain stores, and other 
dern developments, have come thick and fast 

| have been sor ynfusing to those dealing 
the anti-trust but I have no doubt that 

he principles conta 1 in these statutes will be 
telligently applied the courts to the modern 
ditions. Our material prosperity has been so 
erwhelming, our business institutions have been 
easing in size a umber with such leaps and 


ls, that I fear there has been a disposition 


and there to go too far and transgress the 
The machinery of some trade associations 
s to have been made use of for transactions 
it come dangerou near price-fixing. With 
ry disposition to refrain from any interference 
legitimate busi1 the anti-trust division of 
Department of tice proposes to deal vigor- 
with every \ tion of the anti-trust laws 

h comes to its ention 
One other aspect of this subject should be 


ned It wa 
he last adn 


ractice of the Department 
on to consider proposed 





ers or other business transactions presented 
y those interested, and to indicate in a lim- 
wav its views to the legality of the pro- 
The letters which the Department wrote 
h cases were carefully guarded in their terms. 
rm used has u lly been as follows: 
As f tl are understood by the Depart- 
t » occasion for the institution of proceedings 
Ie i-trust laws at the present time. Inasmuch, 
ransactt may at some tuture time become 
t gs under the federal anti-trust 
Department exp es no opinion as to its legality.” 
Carefully guar is this language was, the 


. Sb 
le of the Department has often been mis- 
resented and misconstrued. The Attorney Gen- 

has no power t ense anyone to violate any 


statute. His determination that a transaction does 
not violate the statute may lawfully be reversed 
by himself or by any successor. Notwithstanding 
these limitations, those who submit such proposals 
and receive such a letter get some comfort out of 
the prospect that no immediate prosecution will 
follow the consummation of their plans. We have 
found as a result of experience that such proposals 
often have some practical elements that are not 
fully developed when the proposals are submitted 
and that the plans as carried out have not operated 
just as was contemplated, and the transactions as 
outlined to the Department in advance, seemingly 
innocuous, have in practice worked in apparent vio- 
lation of the anti-trust laws. While the Depart- 
ment, in the effort to cooperate with legitimate busi- 
ness, is receiving and will continue to receive those 
who want to submit their proposed transactions 
for our consideration the attitude of the Depart- 
ment towards these inquiries is substantially as 
follows: 

First: If the proposal seems to involve a vio- 
lation of law, we will so state to those interested. 

Second: If the proposal, while not clearly in- 
volving a law violation, comes so close to the line 
that we feel it would be necessary to invoke the 
judgment of the courts in case the proposal is ex- 
ecuted, we so advise those interested. 

Third: If the proposal does not appear to in- 
volve a violation of law but the matter is com- 
plicated and involves an intricate inquiry into facts 
which we have not the facilities to make in advance, 
or if there is room for any doubt or difference of 
opinion as to the validity of the proposed transac- 
tion, we shall decline to express any opinion about 
it or to give any intimation that the Department 
will refrain from legal proceedings, and reserve full 
liberty of action. Only in the clearest case will 
letters of advice be issued to the effect that no 
legal proceedings are likely to be instituted. 

It may be that these methods will not afford 
much comfort to those who present the proposals, 
but at least they will know it if the Department 
contemplates immediate steps to restrain their ac- 
tivities, and if the Department declines to express 
any opinion or commit itself in any way those in- 
terested know that if their transaction proceeds they 
must act on their own responsibility, with full lib- 
erty of action to the Department to proceed as 
future developments may require. 

Since March 4th we have advised some in- 
quirers that their proposed transactions would vio- 
late the law and require action in the courts. To 
others we have said that their proposals are so 
doubtful as to require us to take the judgment of 
the courts. In some other cases we have declined 
to express any opinion or make any commitments. 
In no case as yet have we felt justified in declaring 
that the Department sees no objection to the trans- 
action. 

My concluding observation is that however sin- 
cere and earnest the Administration may be on the 
subject of the enforcement of the laws of the United 
States, any great measure of success requires the 
cooperation by example and effort of all the good 
people of the United States who regard themselves 
as good citizens and supporters of good govern- 
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ment, and if men of education and learning and 
with so much to do with the administration of jus- 
tice as the members of this Association do not by 
precept and example support the President’s de- 
sire to develop respect for and obedience to the Con- 
stitution and the laws of this country, 


JUDICIAL CONFERENCE 


HE judicial conference, provided for in the act 

of Congress of Sept. 14, 1922 (42 Stat. 837, 838) 
was called and sat for three days, Oct. 3, 4 and 5, 
1929. The following judges were present in re 
sponse to the call: 

First Circuit, Senior Circuit Judge George H. 
singham. 

Second Circuit, Senior Circuit Judge Martin T. 
Manton. 

Fourth Circuit, Senior Circuit Judge Edmund 
Waddill, Jr. 

Fifth Circuit, Senior Circuit Judge Richard W. 
Walker. 

Sixth Circuit, Senior Circuit Judge Arthur C 
Denison. 


Seventh Circuit, Senior Circuit Judge Samuel 
Alschuler. 
Eighth Circuit, Senior Circuit Judge Kim 


brough Stone. 

Tenth Circuit, Senior Circuit Judge Robert E. 
Lewis. 

The regular senior circuit judge for the Ninth 
Circuit, Judge Gilbert, was absent, and his place 
was taken by Circuit Judge Frank H. Rudkin, the 
circuit judge next in seniority in that circuit. 

The regular senior circuit judge of the Third 
Circuit, Judge Buffington, was absent, and District 
Judge W. H. S. Thomson (retired), of the Western 
District of Pennsylvania, was summoned to take 
his place. It was determined by the conference that 
the following language of the act authorized Judge 
Thomson, upon summons by the Chief Justice, to 
represent the Third Circuit at this conference: 

“If any senior circuit judge is unable to attend, 
the Chief Justice, or, in case of his disability, the 
Justice of the Supreme Court calling said confer 
ence, may summon any other circuit or district 
judge in the judicial circuit whose senior circuit 
judge is unable to attend, that each circuit may be 
adequately represented at said conference.” (Act 
of Sept. 14, 1922, c. 306, Sec. 2, 42 Stat. 838.) 

In accord with the regular order, each member 
of the conference presented a report from the senior 
district judge of his circuit, with the statistics and 
an explanation of the condition of each district in 
his circuit. 

The Attorney General and his immediate as 
sistants, the Solicitor General and the Assistant At 
torney General charged with the examination of 
statistics, were also present and made a report 
which was the subject of examination by the con 
ference. 

The statistics presented not only by the Attor 

+1} 


ney General, but also by the members of the con 


there is no 


body of citizenship who can be counted on or ex 
pected to do its part. 

[ am grateful for this opportunity to 
these things, and with a feeling of relief 
no doubt, you participate, I surrender you 
entertaining activities 


. , 
speak Ol 


more 
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ference, indicate the percentage of inactive cases 
as compared with the active cases on the entire 
docket ; that in United States cases the percentag 
of inactive cases on June 30, 1929, was 29.95 pe 
cent, as compared with 34 per cent on June 30, 
1928; that the total number of all classes of cas: 

pending on June 30, 1929, was 149,033 as compared 
with 147,142 on June 30, 1928; that the total number 
of civil cases in which the United States was a 
party, was, at the close of June 30, 1928, 18,546, 
as compared with 21,185 such cases pending at the 
close of June 30, 
United States criminal cases pending on June 30, 
1929, was 31,500 as compared with 30,375 on June 
30, 1928; that the total number of private suits (ex 
cepting bankruptcy cases) pending June 30, 1929, 
was 37,546 as compared with 39,351 pending on 
June 30, 1928; that the total number of bankruptcy 
cases pending on June 30, 1929, was 58,802 as com 
pared with 58,870 on June 30, 1928. These sta 
tistics also showed that there was a large increase 
in new business commenced in the Federal 
during the fiscal year 1929, as compared 
fiscal year 1928 


courts 
vith the 
there being 8,034 more cases com 


menced in the Federal courts in the fiscal vear 


1929 than in the fiscal year 1928; and further that 
the largest single class of cases in the Federal courts 
is under the National prohibition act. In 1928 thers 


were commenced 9,928 civil cases under the pro- 


act; in 1929 there were 11,237 civil and 56,786 crimi 


nal cases brought in the Federal courts unde 
National prohibition act. 

Referring to the statistics above, and especially 
to the total number of civil cases in which the 
United States was a party during the year ending 
June 30, 1929, an examination discloses that the 
increase is due, first, to a local situation on the 
Canadian border with reference to the condemna 


use, and, second, and chiefly, to the fact that the 
statute of limitations in which litigations are en- 
titled, to bring their suits against the United States 


tion of land by the Government for government 


in cases growing out of the war, is expiring. The 
other increases are due largely to the ordinary ex 
pansion of business in the Federal courts. The 


judges report generally that the increase is wl 
may be expected from the usual jurisdiction of the 
Federal courts and the growth of their litigation 
There has been considerable delay 
of Congress in making provision for additional 
judges, especially in the New York districts; and 
while such additions and appointments have now 
been made, there has not been time enough to ad 
just and take the benefit of the additional force. We 


which, 


1929; that the total number of 
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xd and must await the 
ial force to the places 
lade 

th e individual cir- 


the way of 
yf business in the First 


re, Mas- 


recently authorized 
the Southern District 
District of New York, 
cticut has not yet fur- 
ive increase in the busi- 
esult in those districts 


year. There is a loss 


Southern District of New York, 
circumstances, and this ought 


not to be liminish the judicial force 
so much nee Judge Francis A. Winslow 
of that district resigned in 1929. His appointment 
vas provide he act of Sept. 14, 1922, and 
this act pre ippointment of a successor 
ipon his d es tion except by a special 
act of Congres S geht to be changed and a 





supplemental 





passed by the present 





Congress provid for the appointment of a judge 
to succeed Judg Vinslow, and the Judicial Con 
ference has adopt 1 recommendation to this et- 
fect. The dist 1dges from other circuits than 
the Second ha tinued to furnish needed ad 
ditional assistat that circuit during the past 
year. 

; The eri ness in the Eastern District 
of New York irge, and the additional judges 
recently added a ry necessary. The additional 
judge in Connecticut will be used not only in clear- 
ing the Connect locket but in aiding in the dis- 
position of art in the Southern and Eastern 
districts of Ne rk 

The increas in the Northern and Western 
Districts of N¢ York are what were anticipated, 
and there is 1 laint of delay in the disposition 
of business listricts 

The anticipated help in the Third Circuit from 
the addition of ther district judge in the Middle 
District of Pe nia has been defeated because 
of the delay i confirmation of the candidate 
there nominat e business in the Eastern and 
Western dis going on satisfactorily. 

The Fourt rcuit reports that the business 
is being satisfactorily attended to and no request 
is made for additional force ther: 

The same true as to the force of District 
Judges in the | t. There has been a very 
substantial ie strict strength in the 
Florida dist ch there are now three dis- 
trict judges S I 4 District of Florida and 
one in the W District. There has been much 
delay, due s in filling vacancies and ‘the 
illness and dea fa judge 

In Mississippi there have been two districts 
for a good mar irs, but only one judge. The 
last Congress provided a second judge for Mis- 
sissippi. The district judicial force in the Fifth 
Circuit is amy ut this is not true in the Fifth 


Circuit Court peals. 


large circuit, 


Mississippi, | na (two 


(four districts ere have 


The Fifth Circuit is a 


luding Florida, Georgia, Alabama, 


districts) and Texas 


been, however, only 


three Circuit Judges to carry on the Circuit Court 
of Appeals’ work, with 21 district courts. There 
clearly ought to be another Circuit Judge in that 
circuit. Last year there were in that circuit 271 
cases to be disposed of by three judges. This is 
far too many. This had led the council to recom- 
mend the provision of another circuit judge, which 
is certainly needed. 

The Sixth Circuit is behind some 100 cases in 
its Court of Appeals, due to absence and illness of 
judges and to a very heavy docket, especially in 
patent cases. This is a most important circuit in 
the business center of the country, and therefore 
another circuit judge has been added. We may 
look for a much prompter disposition of business 
than has heretofore been possible under the cir- 
cumstances. The Sixth Circuit Court of Appeals 
is the only one of the 10 circuits which is not 
abreast of its docket. All other circuit courts of 
appeals clean up every case each year. 

The condition of business in the Seventh Cir- 
cuit calls for no comment or explanation. 

The effect of the changes by the division of 
the Eighth Circuit into two circuits—the Eighth 
and Tenth—needs no further comment here, be 
cause we are merely awaiting results, except, how 
ever, in regard to the local situation in the Minne 
sota District, which calls for special note. The 
increase in business there has been very great, and 
one of the judges, Judge Molyneaux, has broken 
down from overwork and is unable to return to 
the bench. The cases disposed of in this district 
in 1927 were 1,223; in 1928, 2,285; in 1929, 3,112 
But the new cases have increased so rapidly that 
the docket is steadily falling behind—the pending 
cases at the close of each of the above years being 
1,611 cases for 1927, 1,194 cases for 1928, and 2,382 
cases for 1929. During the year 1927 there were 
1,565 new cases filed; 2,598 were filed in 1928, and 
3,570 in 1929. The conference strongly recommends 
one additional judge now, and, if Judge Molyneaux 
continues unable to serve, that a second judge be 
added, or, at the very least, that provision be made 
for a successor to Judge Molyneaux when he may 
retire. 

There is no change in the Ninth Circuit. But 
the condition of business in the Southern District 
of California, due to the rapid increase in the cases 
filed and presented for disposition is such that the 
council has recommended the appointment of an- 
other district judge for that district, and the sta- 
tistics seem to justify the recommendation. 

A suggestion was made to the conference, at 
the instance of the Federal Trade Commission, con- 
cerning changes in the rules of the Circuit Courts 
of Appeals for the filing and printing of abstracts 
of records instead of full transcripts thereof. After 
full discussion, the suggestion was laid upon the 
table, for lack of a satisfactory solution. 

A suggestion was presented by Judge Manton, 
at the instance of district judges in the Second 
Circuit, to the effect that Equity Rule No. 15 be 
amended to allow substituted service of process 
in so-called padlock cases, but was, on motion of 
the Chief Justice, in view of the possible constitu- 
tional questions involved, referred for consideration 
to the Supreme Court of the United States. 

A report was read by Judge Manton embodying 
a tentative report of a committee appointed by 
three bar associations of New York City to con- 
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sider the bankruptcy situation and recommend 
suggested needed reforms in this regard to Con- 
gress. The conference resolved that it was its 
desire to aid with its advice and assistance a speedy 
solution of the difficulties presented, and, without 
interfering with the existing investigation, to add 
such useful suggestions as occur to the conference 
To this end, Judges Manton, Alschuler and Buffing 
ton were constituted a committee to confer with 
other agencies now working for the same general 


purpose. The committee was directed to report 
its conclusions to this conference. 
The conference passed the following resolu 


tion: 

“Reports to this conference from district judges 
in many parts of the country, and our own know! 
edge as to the Circuit Courts of Appeals, convince 
us that the efficiency of the courts in making 
prompt disposition of the business of the United 
States is substantially impeded by the lack of suffi 
cient and competent help in the offices of the clerks, 
marshals and district attorneys, including assistant 
district attorneys; and we are satisfied that there 
must be considerable additional expenditure in order 
to obtain and retain the necessary competent as 
sistance. We learn that the Attorney General is 
submitting to the Bureau of the Budget four esti 
mates for 1931—main and supplemental—which to 
gether we consider not more than reasonably suffi 
cient to cover the expenditures which ought to be 
made to bring these offices up to the proper stan- 
dard. We, therefore, respectively recommend to 
the Bureau of the Budget and to Congress that 
these main and supplemental estimates be approved 
and that these requested appropriations be made 
and also that corresponding provisions be made for 
the remainder of the current year, so that the neces 
sary improvement may not be delayed.” This is 
one of the most important reforms needed to secure 
expedition, efficiency and dispatch in all the Fed 
eral judiciary. 

On motion made, it was resolved that the con 
ference recommend that Congress provide by law 
that the administration of the clerk’s offices of the 
Circuit Courts of Appeals be under the supervision 
of the senior circuit judge of each circuit; that the 
salaries and disbursements of the several clerks and 
their assistants and necessary disbursements be 
provided for and paid under his supervision; that a 
budget therefor be prepared annually and an ap 
propriation be made by Congress. The Chief Jus 
tice did not vote on this resolution 


The conference renews its recommendation 
made last year that the postal regulations be 


changed so as to permit the sending of necessary 
court records and books in one package from one 
place to another free through the mails without 
limitation of weight. 

The conference also renews its recommenda- 
tions made in its last two annual reports for the 
adoption of legislation to provide a clerk for 
each circuit judge, at a salary not to exceed $3,000 
per annum. The necessity for the provision of such 
law clerks continues forcefully to impress itself 
upon the conference. 

The conference suggests to the Congress the 
necessity for legislation which will provide that all 
criminal cases, as soon as docketed in a Circuit 
Court of Appeals, shall be expedited automatically 
and as of course, assigned for early hearing not 


law 


later than on the calendar at the session of the 
Circuit Court of Appeals next after their docketing 

wherever the regular sitting may be made and 
wherever such session may be held. Such legisla- 
tion should provide, however, that the statute 
should in no case be enforced so as to prejudice 
the presentation of the case of the defendant-apei- 
lant or prevent a fair review. 

The conference greatly rejoices at the urgent 
demand by the public generally fe> more efficiency, 
more speed and more certainty in the prosecution 
of the general criminal law, which has led to the 
appointment by the President, and to the organi- 
zation of, a great Commission for the discussion 
and adoption of new methods, and a greater effi 
ciency and dispatch in the consideration and prose- 
cution of crime. The Federal system for the pun- 
ishment of violations of the Federal criminal stat 
utes offers an opportunity to the Federal courts to 
lead in the matter of this. reform. Congress has 
been engaged in the last few years in stiffening the 
prosecution of violations of Federal criminal laws, 
and in rendering more efficient the procedure in 
But the working out of those changes 

t 


00 


such cases. 
is necessarily slow, and we must not look for 
rapid improvement. Much remains to be done in 
this regard. 

For the judicial conference, 
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DEMAND FOR REORGANIZATION IN THE 


AMERICAN BAR 


Machinery oO 


Immense Growth Since That 


f Organization for All Practical Purposes Remains What It Was in 1878- 
Date—Efforts 


Closer Contact With Mem 
Plan—Other Professional 


to Secure 


Saner's 


By JAMES GRAFTON ROGERS 


esident of Conference of Bar Association Delegates, 1928-29 


1878, there were only a handful of bar associations 
in the nation that were going concerns. Today, 
every state has an active association and the total 
number of state, city, county, and other local as- 
sociations amounts to hundreds. The machinery 


2 ] 2 : n ~ > . 
bers and Organizations—President 
Groups, Ete.* 

HE chief | rium that comes to the Chair- 
man of this organization is the right to make 
one speech at the opening of the Conference. 
The members, on their part, are expected to listen 
with as little outward show of impatience as pos- 
sible. I am claim the honorarium by 


what seem to me 
some important and interesting facts. I am speak- 
not because I want to say something, but be- 
ng I want to say. 


making a ver) tatement of 


ing 


cause there is somet!l 


The Conference of Bar Deiegates meets today 
for its fourteenth annual session under the wing 
of the American Bar Association. It was first con- 
vened in Chicag 1916 by Elihu Root, then 
President of the Association, and the purpose of 


the gathering was to discuss a modified plan for 
the internal structure of the American Bar Associ- 
ation. That topix now, after thirteen years, fore- 
most in the mind of its present Chairman. 


It seems 
worth while, not ly in behalf of the lawyers of 


this country but also for the sake of the nation 
which entrusts s ich to their care, to set forth 
some observation n our affairs with the hope 
that another thirteen years will not go by to find 
the same difficult the same situation and the 
same helplessness facing the American lawyers in 


1916 and still f us, without 
an inch of progress improvement, in 1929 

The American Bar Association was organized 
in 1878 as an experiment, with seventy-five men 
Its future was highly precarious. Thirty- 
went by before five hundred people 
nual meeting. It was originally 
ration, made up of selected law- 


1942 as faced us ace 


present, 
three years 
ever attended an 


a semi-social organi 


yers, admitted almost entirely by invitation and 
imbued with little purpose to be either representa- 
tive of the whole American bar or to speak to and 
be heard by the erage American lawyer. The 
Association membership today is approaching 
thirty thousand [The attendance at its annual 
meetings runs to two thousand. The audiences 


by its speakers, instead of being a hand- 
1 vacation at Saratoga Springs, 
alled each other by their first 
he porch after lunch to discuss 
erest in being President, now 


addressed by) 
ful of gentleme: 
New York, wl 
names and met 
who might take 


cn 


nt 


consist sometin five thousand people, as un- 
known to each other, except for a dozen or two 
leaders, as a politan theatre audience. In 


rst session f < ference of American 


Tenr Oct. 21 


of organization of the American Bar Association, 
after fifty-one years, remains for all practical pur- 
what it was in 1878, before the invention 
of the incandescent electric light. If this is still 
the best machinery, it is well that it remains the 
same. If it is not, the conservatism of the Amer- 
ican lawyer is impeding his own professional in- 
terests and the governmental progress of the 
United States, To stir your minds to thought on 
this dull problem, I now bring to your attention 
some groups of facts. 

In the first place, it will be noted that the 
American Bar Association has grown in these fifty 
years from nothing to a society of considerable 
power, prestige and numbers. It enlists many of 
the best American minds; its voice is heard with 
attention; it conducts a series of important and 
useful activities; it has an income of about a quar- 
ter of a million dollars, and it publishes an impor- 
tant monthly journal and also a dignified annual 
volume of proceedings that everybody keeps and 
nobody reads. It is, in my judgment, a success. 
I am wondering only if it is as great a success as 
it ought to be. 

Its internal machinery today is that of the typi- 
cal social club, entirely appropriate to the prospect 
which faced its founder, Simeon E. Baldwin, half 
a century ago, and still usual in institutions of 
small membership. Its business is conducted by 
an Executive Committee made up of nine elected 
members and six ex-officio members, including as 
such the President, the Treasurer, the Secretary, 
the last preceding President, the Editor of the As- 
sociation Journal and the Chairman of an organiza- 
tion which called the General Council. This 
Council is actually only a nominating committee 
Its membership is, under the custom, made up by 
including a member from each state who happens to 
attend the annual meeting and to be selected at the 
first day of that meeting by the other representa- 
tives from his state who get their heads together in 
a corner for the purpose. Each member of the Gen- 
eral Council so elected attends three or four morn- 
ing meetings during this one week and perhaps a 
private conference or two. When the nominations 
for officers are made on Friday his part is done. 
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About half the membership of this nominating 
committee is new each year. The general meet- 
ings of the Association are now so large that no 
real discussion of business or policy is practicable 
from the floor. A few sections or departments, 
some active and some purely nominal, hold brief 
special sessions and dinners early in the week. 
There is no connection between the American Bar 
Association and the state or local bar associations 
except this Conference of Bar Association Dele- 
gates. The Conference, because of its limited mem- 
bership, affords some opportunity for the spokes- 
man of state and local bar associations to say a few 
words. The Conference can give some expression 
to the impulses of the individual members and carry 
on a little propaganda and investigation of matters 
which, when they assume real proportions, are 
properly taken over by the Association itself. For 
all practical purposes the Executive Committee of 
the Association must carry nine-tenths of the re- 
sponsibility for funds, propaganda, and 
every expression of the American Bar. This is the 
picture of our present hour 

The second group of observations tends to 
show that, for thirteen years, the matter of reor- 
ganization has again and again been urged by some 
of the most outstanding and thoughtful leaders in 
the Association. As already mentioned, Elihu 
Root, in 1916, while President of the Association, 
after an attempt to arrive at some agreement 
inside the Executive Committee, called a meeting 
of Bar Association Delegates to consider measures 
to modify the internal machinery, to stimulate a 
closer contact with the individual member and with 
the state and local bar associations. Judge Bald- 
win, the founder of the Association, presided at 
the Conference, and was apparently in accord with 
Mr. Root’s plans, An advance committee had pre- 
pared two propositions, one to provide a system of 
referenda among the members on policy, the other 
providing that the secretary of each state bar asso- 
ciation should be a member of the General Council, 
along with the member elected in the usual way 
by the group of attendants from each state at the 
opening of the meeting. The Conference of Bar 
Delegates, after a long wrangle, some modifica- 
tions, much talk and some ridicule, accepted these 
preliminary steps and they were adopted by the 
Association. The provision for a_ referendum 
stands today in our Constitution, unemployed and 
unremembered. The other provision was found un- 
satisfactory and on a revision of the Constitution 
two years later, was eliminated by rather general 
consent. In 1923, the matter was again agitated 
President John W. Davis appointed a special com 
mittee to consider some plan to co-ordinate the 
state bar associations with the American Bar As 
sociation. Cordenio A. Severance, the last previ 
ous President, Elihu Root and Dean John H. Wig 
more, with others, as a special committee, sug 
gested that the members of the General Council 
should thereafter be elected by the bar associations 
of the respective states and that only if this method 
failed, should the place be filled by the members 
who appeared at the annual meeting. The same 
year Mr. Davis, in his annual address, said: “Un 
doubtedly, the Association is destined to speak, if 
indeed it does not already do so, as the accredited 
voice of the united bar of an entire country. Per 


policies, 


haps so grave a function will compel in time some 
form of federal union between the National Asso 
ciation and the associations of the several states 
and will convert our annual gatherings into assem- 
blies of accredited delegates. But such a change, if 
it comes, as I think it must come, will be 


adoption by the Association of forms and methods 
with which no American is unfamiliar.” The sug 
gestion of the special committee was opposed ot 


the floor by representative men such as Chester | 
Long and George W. Wickersham and nothing was 
done. 

In 1924, President R. E. L. ied to 
his annual address what he called a “Memorandum 
on National Federalization of the Bar.” He dis- 
cussed the difficulties and suggesed that the scheme 
of the American Medical Association, which has met 
extraordinary success, was an example worth study- 
ing. Again, nothing resulted. At the Seattle meet 
ing in 1928, the present speaker mentioned the 
ter incidentally in the course of a discussion of the 
history of our organization. I had not then, and | 
have not now, any matured ideas as to a solution 
The matter has also, down through the years, been 
more than once discussed in state associations. At 
the meeting of the Texas Bar this year, D. A 
Simmons of Houston read a paper in which he 
gave an interesting analysis of the fact that our 
annual meetings are numerically so large as to pre 


Saner attache 


vent discussion and proportionately so over- 
whelmed by lawyers from adjacent térritory as t 
make the expression of either individual or coun 
try-wide sentiment impracticable. The only thing 
that emerges clearly from this historical survey is 
that at least four ex-Presidents of this Association, 


Elihu Root, John W. Davis, C. A. Severance and 
R. E. L. Saner have all reached the conclusion that 
the present organization of the American Bar As 
sociation is not satisfactory, in respect to the nerv 
ous system designed as a means of communication 
between either the individual member and the As- 
sociation or the state and local bar groups wit] 
the Association. 

The third group of facts is a comparative view 
of the other American professional organizations 
Doctors, ministers, engineers and college profes 
sors seem to me the professions most comparable 
with our own for this purpose. The ministers have 
no national organization. Of the other three 
groups, two, the doctors and engineers, have na 
tional organizations of great power and influence 
The third craft, of college professors, has a very 
youthful national organization which is 
gathering strength. 

Let us first consider numbers. We can use 
a basis the membership list of each organization in 
1928 as against the census of 1920, with the figures 
for lawyers, doctors, engineers and college faculties 
increased proportionately with the estimates of th« 
general population to 1928. 

The American Medical Associati 
ated organization, reports that it has enrolled 
about 96,000 doctors and that there are 154,000 
doctors in America. On the census estimates, 
which would give a slightly larger number of doc 
tors, their enrollment is about 61%. On their own 
estimate it is 63%. 

The four great organizations of engineers ar: 
1 


Ol l rede! 


in each case federated associations, tied together a 























DEMAND FOR REORGANIZATION IN AMERICAN BAR 17 








union. These four, The 
Electrical Engineers, The 
American Society of Civil Engineers, The Amer- 
ican Society of Mechanical Engineers and the 
American Institute of Mining and Metallurgical 
Engineers, report in 1928 a combined total of about 
57,000 members. Apparently about 2,000 of these 
are college students, but if we make due allow- 
ther duplications, the societies 
about 35% of the men in 


the head by 
American Institute of 


a working 


ince for this and 
show an enrollment of 
the profession. 
The American Association of University Pro- 
fessors shows an enrollment of 6,896 members, 
which, based on the same estimate, is about 19% 
of the profession. This last is a very new organ- 
ization, founded only fifteen years ago. The Amer- 
ican Medical Association was founded in 1847 and 
is therefore thirty years older than our own, The 
Civil Engineers organized in 1852, the Mining En- 
gineers in 1871, the Mechanical Engineers in 1881, 
and the Electrical Engineers in 1884. The Amer- 
ican Bar Association, on the basis of the same cal- 


culations, had in 1928 scarcely 20% of the pro- 
fession. In other words, the national organiza- 
tion of doctors is enabled to enlist 61% to 63%, the 
engineers have enrolled 35% and the lawyers and 
University professors have each enrolled about 
20% of the total possible membership, but the col- 


lege professors have accomplished in fifteen years 
what it has taken us fifty years to reach. 

If we assume, as the American medical profes- 
sion does, that 80% of the total number in the 
profession would contain all of the desirable mem- 
bers of any of these crafts, the doctors have now 
three-fourths of a perfect score, the engineers 
nearly half a perfect score, and the lawyers and 
college professors each about a fourth 

Turning away from mere numerical enrollment 
to the standpoint of activities, the showing of the 
medical and engineering professions is equally im- 


pressive in contrast. The American Medical As- 
sociation publishes not only a weekly periodical, 
the Medical Journal, and a monthly popular period- 
ical (“Hygeia”), but a large annual directory of 
the physicians and surgeons in America, of im- 
mense value and significance, and a long series of 
other miscellaneous publications. The publica- 
tions of the engineering societies are appalling. 


They issue in all dozens of serial journals, period- 
icals and transactions, The college professors pub- 
lish a group of annual papers about equal in phy- 
sical size, but not in word content, with our own 
annual report. The engineering societies hold sev- 
eral annual meetings, as well as regional meetings. 
The Medical Society occupies a substantial six- 
story building Chicago, containing a consider- 
able library. The engineering societies have a much 
larger building New York City, with auditori- 


ums and a vast library. The college professors are 
still, like ourselves, at the beginning of this sort 


of thing. In the case both of the engineers and 
the doctors, there is the closest contact and inspec- 
tion of preparatory colleges. The engineers have 
junior groups of students in all the considerable 
engineering schools, while the influence of the 
American Medical Association on the medical 
schools and hospitals of this country is overwhelm- 


ing. Both the engineering and medical societies 
are in practical control of professional rating and 
professional discipline. 

The fourth group of facts which lingers in my 
mind concerns the form of these organizations. The 
youthful Association of College Professors is based 
on local chapters in the universities, membership 
in the chapter being membership in the national 
organization. The annual dues are three dollars. 
The engineers are organized in the local sections, 
membership in which is coincident with thet in 
the national association. Three of the four engi- 
neering societies have, in addition, college groups 
of students, who step naturally into full member- 
ship later on. The mining engineers have 27 local 
sections, the civil engineers 46, the electrical engi- 
neers, 54, the mechanical 69. The first has 38 col- 
lege branches, the second 93, the third 99, while 
the fourth does not seem to use that device. Each 
society has a graded membership, usually classi- 
fied as fellows, members, associate members and 
junior members, the classification being based prin- 
cipally on training and a period of practice. The 
dues typically run from ten to twenty dollars a 
year, according to the grade of membership. 

The American Medical Association is, how- 
ever, not only the most effective but also the most 
highly organized of these professional societies, A 
physician, to attain ordinary membership, must be- 
long to a county association, which in turn gives 
him membership in the state and in the national 
organization. These ordinary members pay usu- 
ally about twenty dollars a year, but they do not 
receive the weekly Journal of the Association un- 
less they become “fellows”, paying five or six dol- 
lars extra for this privilege. The Association is 
said to have in the neighborhood of 40,000 fellows, 
each of whom must be paying in local, state and 
national assessments an average of close to thirty 
dollars a year. The business of the American 
Medical Association, its policy and elections, are 
conducted by a House of Delegates, about 150 in 
number, nearly all selected for two-year terms by 
the state associations. The general membership, 
which usually attends to the extent of 8,000 mem- 
bers at the annual meetings, is confined in its par- 
ticipation to the lectures and discussions of various 
branches of medicine and surgery conducted as sep- 
arate sessions. The detail and ingenuity of the 
organization is most impressive. It dominates the 
whole field of American medicine. 

With these observations of our own history 
and that of other professional organizations, I leave 
the matter to your thought. I have no formula to 
propose, no campaign to inaugurate and no crusade 
to make. I am inclined to think, as Elihu Root 
has thought for more than a decade, as so many 
of our ex-Presidents have thought and said, that 
the American Bar Association has not kept pace 
in its machinery with its own needs or its national 
responsibilities. The lawyers who designed, as 
lawyers must have designed, the federated machin- 
ery for the doctors and the engineers do not seem 
able to apply the same insight to their own busi- 
ness, if results are a test of the mechanism. Our 
problems are in many respects different from those 

(Continued on page 29) 
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Uniform Law Commissioners Enjoy 
Unique Trip 


HE Commissioners on Uniform State Laws en- 

joyed a unique and interesting trip to the “Mis- 
sissippi Delta” at the conclusion of their recent ses- 
sions at Memphis, Tenn. A special train was char- 
tered by Hon. A. W. Shands, one of the Commis- 
sioners from Mississippi and the citizens of Cleve- 
Jand in that State, which took the Commissioners 
and their ladies down into one of the richest cot- 
ton-producing sections in the world and to one 
which lies exclusively under the protection of the 
long line of Mississippi levees. They stood on the 
levee and got a more intimate idea of the problem 
which is now engaging the attention of the Presi- 
dent and a large section of the country. 

On the way to Cleveland, Bolivar county, a 
stop of thirty minutes was made at Mound Bayou, 
the only exclusively negro town in the country, 
with officials and population all belonging to that 
race, This interesting experiment was inaugurated 
many years ago by the enterprise of Isaiah Mont- 
gomery, a former slave of General Joe Davis, Jef- 
ferson Davis’s brother. Isaiah had the confidence 
and respect of the white population and this, of 
course, enabled him to launch the experiment under 
the most favorable auspices. The Commissioners 
were welcomed by: Mayor Benjamin A. Green who 
declared that “we have every modern convenience 
in Mound Bayou, with its 3,000 negro population, 
to be found in other towns of similar size except 
a jail.” 

The party stopped at Cleveland for the night 
and partook of an old fashioned Southern dinner. 
Afterwards there was an entertainment at the 
Delta State Teachers College, followed by a re- 
ception. The next day the special train proceeded 
through fields in which enough of the cotton re- 
mained unpicked to give them an idea of the crop 
on the stalk, to Parchman, the immense State Con- 
vict Farm in Sunflower County. This cotton plan- 


tation of several thousand acres is worked exclu- 
sively by convicts under State control. It repre- 
sents the reaction many years ago from the evils 
of convict-leasing to private owners and contrac- 
tors. It is maintained in first class condition and 
efficiently operated. While there, the visitors saw 
a baseball game between two teams of negro con- 
victs. The special train returned to Memphis Sun- 
day night. 


Reading from left, front row: Murray M. Shoemaker, 
Cincinnati, Ohio; M. A. Kline, Cheyenne, Wyoming; George 
A. Beers, New Haven, Connecticut; Eugene McQuillin, St. 
Louis, Missouri; Henry G. W. Dinkelspiel, San Francisco, Cali 
fornia; James M. Graham, Springfield, Illinois; Frank M. 
Clevenger, Wilmington, Ohio; John H. Voorhees, Sioux Falls, 
South Dakota; William M. Hargest, Harrisburg, Pennsylvania; 
Jesse A. Miller, Des Moines, lowa; William H. Washington, 
Nashville, Tennessee; William M. Crook, Beaumont, Texas; 
Stephen H. Allen, Topeka, Kansas; Oliver A. Harker, Urbana, 


Illinois; D. A. ‘McDougal, Sapulpa, Oklahoma; James R 
Caton, Alexandria, Virginia; Charles V. Imlay, Washing- 
ton, D. C. 

Center Row: George B. Young, Montpelier, Vermont; 1 


A. Hammond, Atlanta, Georgia; Charles E. Lane, Cheyenne, 
Wyoming; Calvin W. Rawlings, Salt Lake City, Utah; E. H 
Cabaniss, Birmingham, Alabama; Walter E. Coe, Stamford, 
Connecticut; William W. Moss, Providence, Rhode Island; 
—_———; Donald E. Bridgman, Minneapolis, Minnesota; 
Greenberry Simmons, Louisville, Kentucky; Harvey E, Smith, 
Clarksburg, West Virginia; Bruce W. Sanborn, St. Paul, 
Minnesota; Henry M. London, Raleigh, North Carolina; 
Alexander Armstrong, Baltimore, Maryland; Gurney E. 
Newlin, Los Angeles, California. 


Rear Row: George M. Powers, Morrisville, Vermont; A. 
W. McCullough, Laramie, Wyoming; Hugh V. Mercer, Minne- 
apolis, Minnesota; Walter A. Lybrand, Oklahoma City, Okla- 
homa; William G. Hale, St. Louis, Missouri; Charles R. Hol 
lingsworth, Ogden, Utah; Audley W. Shands, Cleveland, Mis 
sissippi; Arthur H. Ryall, Escanaba, Michigan; John W 
Sweeney, Prov.dence, Rhode Island; Hollis R. Bailey, Boston 
Massachusetts; William B. Greenough, Providence, Rhode 
Island; Clyde L. Young, Bismarck, North Dakota; John 
Hinkley, Baltimore, Maryland; Henry Upson Sims, Birming- 
ham, Alabama; William F. Bruell, Redfield, South Dakota; 
William C. Ramsey, Omaha, Nebraska. 
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RECENT DECISIONS UNDER RADIO ACT OF 1927 


Four Cases Involving Actual or Prospective Broadcasting Stations Decided by District 
of Columbia Court of Appeais—Opinions on the Whole Represent a Valuable Con- 


tribution 


of Correct Principles in Important Field—Remedy of Procedural 


Defects Needed 


By Louis G. CALDWELL 
Chairman Association’s Committee on Communications 


HE cause of a sound radio jurisprudence has been 

distinctly advanced by four decisions rendered on 

November 4, 1929, by 1e Court of / ais 

N +, 1929, by the Court of Appeals of 
the District of Columbia All four cases came before 
the court on appeal from decisions of the Federal Radio 
Commission under Section 16 of the Radio .Act of 
1927, which provides for review by the Court of Ap- 
peals of any decision of the Commission refusing an 
for station license 


apphcation for construction permit, 


or for renewal or modification of an existing station 
license. The secti Iso provides for review by either 
that court or by the District Court of the United 


States in the distr where the station is located 
the opinion of appell on of the Commis- 
sion revoking a license. Virtually no revocations have 
been ordered by the Commission because of the inade- 
quate and cumlx 1e procedure provided by Section 
14 of the statute, covering revocation of license (which, 
taken in connection with the present maximum period 
of three months which a broadcasting license can 

| vocation proceedings almost im- 


(at 


nt) ofa decisi 


be issued, makes 
possible ), and consequently no order of revocation has 


been involved on y appeal to date 


The opinions all four cases were written by 
Mr. Chief Justice rtin, who also wrote the opinion 
in General Electr mpany vs. Federal Radio Com- 


' ; >4 


mission, 31 Fed 630, the only decision heretofore 
rendered by the court of Appeals under the Radio Act 
of 1927.2. In the four decisions under discussion the 
Chief Justice reveals a remarkably fine appreciation of 
the problems of radio law and of the engineering fac- 
tors which must be taken into account. While in some 
respects opiniot y reasonably differ as to the cor- 
rectness of the decisions, on the whole they repre- 
sent a valuable contribution of correct principles. 

All four cases involve actual or prospective broad- 
casting stations three of the cases the decisions 
of the Commissior and in one reversed 


were upheld 


Two of the cases involve action of the Commission 
putting broadcasting stations out of existence by re- 
fusals to renew licenses. In the third case the Com- 


store a broadcasting station to full- 
as part of the 


mission refused to re 
time, which had been cut to half-time 


1 Technical Ra ator s. Federal Radio Commission, N« 
4835, Fed . a4 Carrell ws. Federal Radio 
Commission, N 4899 Fed | : City of New York 
vs. Federal Rad mim n, N 4898 Fed. (3d) ....... : 
Richmond Development rporation vs. Federal Radio Commission, No. 
4925 Fed the opinions are reprinted in full 
in the United States November 5th, 6th and 7th, 1929. 

2. The Gener case is now pending before the Supreme 
Court of the United States as the result of that court’s granting on 
October 14, 1929, a petit for writ of certiorari filed in behalf of 
the Federal Rad ( ssion The Commission also has pending 
before the Suvreme rt a motion for leave to file a petition for 

j t! Cc Appeals with 


mandamus and/or | eins recting 
regard m P 


to the 


new allocation of broadcasting stations effective No- 
vember 11, 1928. In the fourth case the Commission 
had refused to extend the time for completion of a 
proposed broadcasting station for which a construc- 
tion permit had been previously granted. 

In two of the cases (the Technical Radio Labora- 
tory and the City of New York cases) the appellants 
attacked the validity of the Radio Act of 1927 by 
claiming a property right and by contending that the 
Commission's action amounted to a taking of property 
without just compensation and without due process of 
law. The same claim had previously been made before 
the court in the General Electric Company case and 
was rejected by the court, although the language of 
the court’s opinion on that question left something to 
be desired on the score of clarity and the way was left 
open for reiteration of the claim in the later cases. By 
the decisions under discussion, however, the court has 
clearly and emphatically denied the claim and it re- 
mains only for the Supreme Court of the United States 
to give a final determination of the question." 

Without expressly so stating, the Court of Appeals 
has in all four cases again taken the position, which 
it took by necessary implication in the General Elec- 
tric Company case, that the nature of the review, which 
it is called upon to exercise by Section 16, is adminis- 
trative and not merely judicial. This is, of course, a 
question involving the correct construction of Section 
16 and the correct solution of it is by no means an easy 
one, since the language of the statute is not clear as 
to the intention of Congress. The matter is also before 
the Supreme Court in the General Electric Company 
case. 

In the Technical Radio Laboratory case the Com- 
mission’s action was with reference to an application 
for renewal of license for a small 15-watt station, WTRL 
at Midland Park, New Jersey. The station’s applica- 
tion for renewal had, together with similar applications 
on the part of 163 other stations, been set for hearing 
in July, 1928, under Section 11 of the Act, the Com- 
mission having previously issued its much-discussed 
General Order 32 with regard to these stations in which 
it stated that, having examined them, it was not satis- 

F The constitutionality of the Radio Act of 1927 has already 
been upheld by Judge Wilkerson of the Federal District Court in 
Chicago in White vs. Federal Radio Commission, 290 Fed. (2d) 115 and 
United States vs. American Bond and Mortgage Company, 31 Fed. (2d) 
448. Both cases are on their way to the Supreme Court of the United 
States, since the Circuit Court of Appeals for the Seventh Circuit has 
indicated its intention to certify the question of the constitutionality 
of the Act. The question will also be argued and perhaps passed on 
by the Supreme Court in the General Electric Company case, although 
it has been the position of the Commission from the outset that an appli- 
cant, who has accepted and acted under licenses from the Federal Radio 
Commission and who appeals to the Court of A Is under Section 
16 of the Radio Act 1927 from a decision of the Commission with 


respect to an application for renewal, cannot be heard to question the 
constitutionality of the Act on appeal. 
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fied that public interest, convenience or necessity would 
be served by granting them. The action was, of course, 
part of the Commission’s program to reduce the exces- 
sive number of broadcasting stations. A hearing was 
held in which the appellant and its counsel participated 
and evidence was heard, with the result that the Com- 
mission rendered a decision refusing the application 
So far as the merits of the case were concerned, the 
court upheld the position of the Commission that, be- 
cause of the station’s meager equipment, the lack of 
care and attention given to it, the rareness with 
which it had been in operation, and the fact that its 
programs were almost entirely limited to phonograph 
reproductions, it failed to serve public interest, con- 
venience or necessity (the standard laid down by 
the Radio Act of 1927 for the guidance of the Com- 
mission in all its actions upon applications). 

The court introduced its discussion of the issue 
of “public interest, convenience or necessity” by 
saying : 

“On this issue the burden is upon appellant, and this court 
should sustain the Commission’s findings of fact unless they 
are shown ‘by the record to be manifestly against the evi- 
dence.” 

This is manifestly sound. The opinion, however, 
leaves unanswered the equally important question as 
to where the burden rests on hearings before the 
Commission in such cases. The appellant contended 
that it had not been given lawful notice of “the charges 
made against the station, nor the time and place of 
the hearings to be held by the Commission.” The con- 
tention was rejected by the court, but only on the 
ground that appellant actually appeared by counsel, 
submitted evidence and otherwise participated in the 
hearings. There remains to be determined whether 
the Commission, in setting an application for renewal 
for hearing on the ground that it is not satisfied that 
public interest, convenience or necessity would be 
served by granting it is in any way obligated to specify 
in what respects it deems the applicant to have failed 
to meet the standard. No such specification was made 
either in the notice or any time during the hearing in 
the case under discussion and the Commission pro- 
ceeded upon the theory that the burden was entirely 
upon the applicant to demonstrate that the granting 
of the application would meet the standard. 

Interesting holdings were made on other points. 
For example, the contention that it was necessary that 
all five Commissioners participate in hearings was re- 
jected, both on general principles and because in the 
particular case appellant had expressly consented to 
and approved the withdrawal of one Commissioner 
The Commission was upheld in refusing to accept as 
evidence wunsworn statements, although the court 
added : 

“On the other hand, we think that the Commission has 
the authority, under reasonable regulations, to depart from the 
strict jury-trial rules of evidence which are applicable to 
court proceedings.” 

The court rejected the Commission’s contention 
that the appeal presented a moot question 
“because of the fact that the Commission may not issue a 
license for a longer period than three months, and that if 
the Commission had issued the renewal license which appellant 
applied for, such license would long since have expired accord- 
ing to its own terms.” 

After pointing out that such an interpretation of 
the Act would practically nullify the right of appeal 
and that this fact was well-known to Congress when 
the statute was enacted, the court held that an appli 





cant for renewal has “a continuing right to apply there- 


after at proper times for successive renewals thereof” 
and that the statutory appeal “contemplates the restora- 
tion to the appellant, if his claim be sustained, of the 
continuing right to make such application to the Com- 
mission as he would have enjoyed had his application 
been first allowed.” This result is exceedingly inter 
esting because Congress, in reducing the maximum 
license period for broadcasting stations from three 
years (as provided in the Radio Act of 1927) to three 
months (as provided in amendments in 1928 and 1929), 
did so for the purpose of preventing the situation in 
the broadcast band from being “frozen” and to cut 
down any continuing right of broadcasting stations t 
as short a period as possible until January 31, 1931, 
when the original three-year period is to be restored 
As might have been expected, such a drastic limitation 
on the license period, with the impossible administra- 
tive burden it places upon the Commission and the 
instability and uncertainty to which it subjects broad- 
casting stations, has led to a result contrary to that 
intended, namely, the recognition of some sort of con 
tinuing right. 

In attacking the Radio Act and the Commission's 
decision from the point of constitutional law, the ap- 
pellant made the interesting point that, because of the 
small power of the station, its service was exclusively 
intrastate and therefore not subject to regulation. The 
court rejected the contention, pointing out that: 

“It may be questioned whether radio broadcasting can 
any case be so restricted in practice as to be wholly intrastate 
in character,” 
and that in any event appellant’s transmissions fron 
Station wTRL could not be exclusively intrastate and 
might also interfere with the reception of radio com 
munications from other states. The court added: 

“The present application filed by the station for a general 
broadcasting license is an implied admission of this fact.” 

The court also made the following far-reachiny 
pronouncement : 

“It may be added that the authority of Congress to regu 
late radio communication as a species of interstate commerce 
necessarily implies the right of reasonable regulation to con 
trol in the public interest the number, location and activities 
of the broadcasting stations of the country as an integral 
system, and such control must necessarily at times involve the 
right of reasonable restriction and pro tanto prohibition.” 

There is one statement in the opinion which is not 
clear. After pointing out that the Radio Act provides 
for a hearing and appeal to the Court of Appeals in 
the case of a refusal by the Commission of certain 
kinds of applications, the court says: 

“The validity of such a refusal may also finally be tried 
upon proper issues in other forums. The appellant 
is not denied due process of law.” 


therefore 


Does the court mean to say that where an applica 
tion has been denied by the Commission, the applicant 
may disregard the provisions for appeal in the Radio 
Act and seek relief elsewhere, either by injunction or 
mandamus against the Commission or by proceedings 
elsewhere on the assumption that the Commission's 
order is void? 

The Carrell case involved a decision of the Com- 
mission refusing to renew the licenses of three so-called 
portable broadcasting stations. A portable broadcasting 
station is well described by the court as 
“one which is migratory in character, not being restricted t 
any single permanent location when in operation, but per- 
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mitted to operate at a 
mitting equipment 
The Commission's decision been rendered 
after hearing but the Commission had previously ruled 
that it would not ense broadcasting 
station. This ruling had the character of a regulation 


place or places to which its trans- 
e transported by the licensee.” 


} } 
i A 


lar 


any portable 


of a general application and its validity was therefore 
in question, as distinguished from the service rendered 
by any particular portable station. The court upheld 
the Commission’s regulation, both because the Radio 
Act of 1927, as amended 1928, contemplated fixed 


for broadcasting stations and, what is far 


locations 


more important, because of considerations of interfer- 
ence, economic waste of channels and difficulty of 
supervision which would result if such stations were 
licensed 
ye a oo a ee 
in the City ew ork case tik Omnussi0on 


had, after hearing, refused an application for modifica- 
Station WNyc, owned and 

lhe modification sought 
was to increase thi ;orized hours of operation from 
half-time (on a d m of time with Station WMCA in 
New York City) to full-time operation. Station WMCA 
was made a resp nt and the hearing was conducted, 
Commission, as virtually a civil 
the two stations, each station pre- 

its claims to have served public 
interest, convenience or The inadequacy of 
Section 16 of lio Act is clearly demonstrated by 
such a case. If the Commission had granted the appli- 
cation of WNY¢ full-time and had changed WMCA 
over to some les had reduced its 
hours of operation, Section 16 does not expressly give 


tion of license on the part of 


yperated by the pality. 


as is the practice of the 
controversy Det 
senting evidence 


necessity 


sirable channel or 
cit ravie Cnanneli OT 


it any right of appeal (although it is possible that a 
sound theory of appeal may be worked out by consider- 
ing the Commission’s action as being also upon WMCA’s 
application for renewal of license Furthermore, if 
in the instant case the Court of Appeals had reached 
the decision that wNyc was entitled to full-time, it 


formation in the record before it as 
should be made of wmca. It could 
another channel without engineer- 
thout a full study of what channels 
without causing disastrous interfer- 


would have no 
to what dispositior 
not assign WM¢ 
ing advice or W 
might be so us 
ence to other stations 

wnyc had originally been on full-time but was re- 
duced to half-time as a part of the Commnission’s new 
allocation of broadcasting stations effective November 
11, 1928. wwnyc did not appeal directly from that 
action of the Commission and consequently the correct- 
ness of the Commission’s procedure in effecting the new 
allocation called in question in this case as it 
was in the General Electric Company case. Neverthe- 
less, WNYC claim property right and thus attacked 
the validity of the Radio Act of 1927. The Court of 
Appeals dealt th the contention in substantially 


was not 


j 4 - a : . 
the same manner as it did the case already dis- 
cussed, and stated 

“This regulat must deal with the broadcasting system 
as a whole, of w each station is only a unit, and must 
have as its purpose the promotion of the public interest, con- 


It is manifest that in the performance 
ission must at times limit the opera- 
ms in the public interest. The appel- 
other stations, are made subject to 


venience and nece 
of this du y tl 
tion of some of the stat: 


lant’s rights, like those of 





this authority statute, and also by the express terms 
of its license.” 
The point was also made that, since appellant was 


corporation, the Commission had no au- 


a municipal 
lin [The court answered this 


thority to | yperation 


by pointing out that in the operation of its radio station 





appellant exercises private and not governmental 
powers and that even if the station were partly used 
for governmental purposes 

“the use is nevertheless subject to the regulatory control exer- 
cised over the national broadcasting system which is vested 
by statute in the Federal Radio Commission.” 

The court also found that the procedure pursued 
by the Commission in hearing appellant’s application 
was fully authorized by the statute. It passed on the 
evidence showing the service rendered by the two sta- 
tions, WNyc and wMca, and found that the decision in 
question was sustained by the evidence. A motion 
made early in the case by appellant for leave to take 
additional testimony was rejected, as has every similar 
motion so far made before the court. 

The one decision reversing the Commission was 
in a case arising on an appeal from an order of the 
Commission denying an application by the Richmond 
Development Corporation for an extension of time for 
the construction of a broadcasting station at Roanoke, 
Virginia. The very fact that the court reviewed the 
case over the Commission’s motion to dismiss the appeal 
indicates a very liberal construction of Section 16 of 
the Radio Act, which does not specifically provide for 
appeals from orders denying applications for exten- 
sions of time. While opinions may differ as to the 
correctness of the court’s construction of Section 16, 
nevertheless it must be conceded that justice requires 
an appeal in such cases as well as in those which are 
covered by Section 16. 

The Commission had issued a construction permit 
in April, 1928, which permit had been received on May 
2, 1928. It specified June Ist as the date for comple- 
tion. The time was twice extended, the second time to 
September Ist. On September 15th, fifteen days after 
the second extension had expired, appellant applied for 
a further extension until October 31st. Four Com- 
missioners participated in the decision, two voting for 
the extension and two against it. On review the court 
found that appellant had acted not only in good faith 
but also with diligence in its efforts to construct the 
station allowed by the permit and that the completion 
thereof was prevented by causes not under its control. 
The court also found that the record disclosed no cause 
or circumstances arising or first coming to the know!l- 
edge of the Commission since the granting of the 
permit which would make the operation of the station 
against public interest. The court therefore held that 
appellant 
“was on Sept. 1, 1928, and still is, entitled to an extension 
of time reasonably sufficient to enable it to complete the con- 
struction of the broadcasting station.” 

The court, in reversing the Commission’s deci- 
sion in the case just discussed, assessed costs against the 
Commission. Its power to do this is being challenged 
in the General Electric Company case now before the 
Supreme Court; the question is closely related to the 
more fundamental issue as to whether the court exer- 
cises administrative or judicial functions on such 
appeals. 

Further important decisions by the Court of Ap- 
peals may be expected in the near future. Several im- 
portant appeals involving broadcasting stations are 
pending before the court. One of them, which was 
recently argued, is a three-cornered battle between three 
Chicago stations, WENR, WLS and wcpgp, and involves 
the more fundamental questions as to the proper appli- 
cation of the test “public interest, convenience or neces 
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sity” to broadcasting stations. Two other appeals, in 
which oral arguments has not yet been had but may be 
expected soon, involve Stations wcFrL, the Chicago Fed- 
eration of Labor station in Chicago, and KTNT, an Iowa 
station.* In the month of November, 1929, six new 
appeals were taken from decisions of the Commission 
with respect to broadcasting stations, all of them in- 
volving actions by the Commission changing the wave- 
length, service area or other privilege of the respec- 
tive stations without notice or hearing.® 

An important group of appeals from decisions of 
the Commission in its allocation of short waves for 
various kinds of communication other than broadcast- 
ing is also before the court. Directly or indirectly 
these cases involve practically all important point-to- 
point wireless communication interests. Oral argu- 
ment has not yet been had on the merits in any of these 
cases but an extended controversy took place before the 
Court of Appeals on November 4, 1929, on the peti- 
tion of two of the appellants for a stay order to pre- 
vent the Commission from making, or continuing in 
effect, certain assignments of short waves pending 
adjudication of the appeals by the court. A stay order 
was issued in the General Electric Company case in 
which, by necessary implication, the court held it had 
power to issue such an order. The court’s decision on 
this motion will be awaited with great interest. 

On November 18th the Court of Appeals dismissed 
two of the appeals from the Commission’s decisions on 
short wave applications, the appellants being By-Prod- 
ucts Coal Company of Bypro, Kentucky, and J. P. 


involved in these appeals, as well 
Report of the Standing Committee 


4. For discussion of the issues 
as appeals in the short wave cases, see 
on Radio Law for 1929, Part VII 
5. These appeals involve stations WIUD, Miami, Florida, WIMJ, 
Milwaukee, Wisconsin, WHFC, WEHS, WKBI and KYW of Chicago, 


Illinois. In all but the WTMJ case appellants are asking for the 
issuance of stay orders to prevent the Commission's decisions fron 
going into effect during the pendency of the appeals 





Opening of 


A Picturesque Procession of Judges at 
CS \ ¢ 


the 


lud 





Passing in File to the 


Burton Coal Company of Cleveland, Ohio. The reason 
for the court’s action was that the companies did not 
file their notices of appeal within the twenty-day period 
specified by the Radio Act. This apparently indicates 
at least a partial recession by the court from the posi- 
tion which it took in the General Electric Company 
case in which a motion was made in behalf of the Com 
mission to dismiss the appeal for a similar reason. The 
motion was not mentioned in the court’s opinion and 
was not passed upon except by the necessary implica- 
tion of the decision reversing the Commission’s deci 
sion. The present General Counsel of the Commission, 
Mr. B. M. Webster, Jr., construes the recent action 
of the court as upholding 


| 
: 


“a rule of the Commission that the date of the Commission’s 
decision in a given case, unless otherwise specified by the 
Commission, is the effective date of that decision.” 

In the General Electric Company case the court 
apparently adopted the rule that the effective date of a 
decision on application for renewal of license is the first 
day of the period to be covered by the renewal license 
applied for. 

With the opening of the regular of 
Congress in December, 1929, speculation is rife as to 
what further changes will be made in the radio statute 
Indications are that the present powers of the Federal 
Radio Commission (which under the present statute 
expire on December 31, 1929, when the Secretary of 
Commerce becomes the licensing authority and the 
Commission becomes an appellate tribunal to review 
his decisions) will be indefinitely extended. In the 
meantime Congress will be considering the Couzens 
Bill to create a Commission on Communications, which 
would take over the regulation of all electrical com 


session 


(Continued on Page 50) 
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DEPARTMENT OF CURRENT LEGISLATION 


Recent Legislation Preserving Insurance Proceeds for 
Beneficiaries 


By STERLING 





RESIDENT HOOVER recently stated with 
reference t insurance that “There is no 
single device in our whole economic system 
which is greate importance in safeguarding 
the welfare of out men and children than this.” 
Chis statement typical of the general reaction 
to the announcement made in August of this year 
that during the pri ling month the life insurance 


try had achieved one hundred 

protection in force. 
of the fact that this protection 
value placed upon it by the 
tatesmen accounts for the in 
statutes enacted recently for 


companies of tl 
billion dollars of life 
Growing recognit 
has the great 
President and ot! 
creasing number 


nsurance 


the purpose ot | erving life insurance proceeds 
for the benefit of policyholders’ dependent bene 
ficiaries. These statutes are of two general classes, 
namely, those exempting such proceeds from the 


edito1 f the purchaser of the insur- 


eguarding the proceeds against 


claims of cr 
ance, and those 
the claims of creditors of the beneficiaries. 

The notewort feature of statutes of 
the first class is whereas the earlier laws of 
this character usu exempted only that portion 
of the insuran hasable with a premium of a 
limited amount, hen only in favor of the pur- 
husbat j those re 
exemption of the entire 
other than the 


recent 


chaser’s wife, a number of 
cently 


proceeds in favor of any 


enacted create at 
beneficiary 


purchaser. An illustration of this type of legisla 
tion is found in a recent New York statute’ which, 
as it seems to have furnished a pattern for similar 
legislation in ot! states, deserves careful examina 
tion. It provide substance that if a policy of 
insurance was effected by any person on his own 
life or on another life, in favor of a person other 
than himself pt in cases of transfer with 


xce 
intent to defraud creditors, was assigned or in any 


way made payable to any such person, the bene 
ficiary or assignee thereof, other than the insured 
or the person ffecting the insurance, or his 
executors or administrators, should be entitled to 
“the proceed ind avails” against the creditors and 
representatives of the insured and of the person 
effecting the insurance, “whether or not the right 
to change the beneficiary is reserved or permitted, 


and whether o1 the policy is made payable to 
the person whose life is insured if the beneficiary 
or assignee shall predecease such person.” It 
further provided that, subject to the statute of limi- 
tations, the amor of any premiums for such in 





surance paid with intent to defraud creditors, with 
1 Law 168 
2. The f e ver a condition 
eated by ‘ < es w being issued by insurance 
panies pr P te f course that the roceeds shall be paid 
the insured’s estate the bene t redeceases him and he fails 
desig 


PIERSON ‘ 


interest, should inure to their benefit from the pro- 
ceeds of the policy, but permitted any insurance 
company issuing such a policy to discharge its lia- 
bility thereon by paying the proceeds as therein 
provided, unless prior to such payment it should 
receive written notice on behalf of a creditor of a 
claim for transfer made or premiums paid with 
intent to defraud creditors.* 

The provisions of this act, which applied to 
policies “heretofore or hereafter issued” were added 
as a new section (55a) to the New York Insurance 
Law, and made no reference to an existing limited 
exemption provision incorporated in Section 52 of 
the Domestic Relations Law. The latter section 
by its terms applied only to cases in which a mar- 
ried woman should “cause the life of her husband 
to be insured,” but the courts had extended its 
application to cases in which a husband effected a 
policy on his life and named his wife as beneficiary 
therein.‘ In both classes of cases Section 52 was 
construed as exempting the proceeds of a policy 
payable to the wife to the extent of the amount 
purchasable with an annual premium of $500. The 
section provided that “that portion of the insurance 
money which is purchased by excess of premium 
above five hundred dollars, is primarily liable for 
the husband’s debts.” It was to be expected, there- 
fore, that some creditor would raise the question as 
to whether the new statute removed this limitation 
on the exemption in favor of the wife and created 
an entire exemption in her favor. This question 
arose in the case of Chatham Phenix National Bank 
and Trust Company v Crosney. The complaint alleged 
that the insured at the time of his death was in- 
solvent and indebted to the plaintiff in the sum of 
$50,000: that the defendant, the insured’s wife, had 
during his lifetime caused his life to be insured for 
her benefit; that premiums for such insurance were 
paid annually out of the insured’s property in an 
amount greatly in excess of $500; and that at the 
time of the payment of such premiums the insured 
was insolvent and unable to pay his debts. Upon 
these allegations the plaintiff sought to recover that 
portion of the insurance proceeds purchased by the 
excess of premium above $500. 

The judges of the Appellate Division unani- 
mously ruled that Section 55a did not repeal Section 
52 by implication, so that the limited exemption 
in favor of the wife, in cases where she was named 
as beneficiary of her husband’s insurance, continued 
as it was before Section 55a became a law.* They 
said that if there was any intention to repeal Section 
52 “it seems strange that the section itself was not 

8. This provision was presumably inserted with a view to meeting 
the difficulty involved in Frederick v. Fidelity Ins. Co., 256 U. S, 305 
4. Whitehead v. New York Life Insurance Co., 102 N. Y. 14%; 


Kittel v. Domeyer, 175 N. Y. 205. 
5. 224 App. Div. 58. 
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ppropriately repealed or amended, or that Section 


a 
55a did not specifically | 


amend or repeal it, or was 
not so worded as to leave no doubt but that the 
earlier statute was repealed.” In the Court of Ap 
peals, however, a contrary con 
The court, 

was derived from similar statutes of 
which had been held to app policies, in 
cluding those in which the wife was nained as bene 
ficiary 


was reached.°® 
referring to the fact that Section 55a 


clusion 


other states 


y tO a 


admitted that ‘‘some lack of deftness is 


evident in adapting the 


ie language of the statutes of 
other jurisdictions to our own statutory scheme.” 
but said that “none the |] 


to remedy the condition 


ess, the intention is evident 
which has precluded a hus 
band from effecting insurance upon his life as a 
provision for the benefit of his wife, even to the 
extent to which he might make such provision for 
the benefit of others having lesser claims.” The 
credito1 according] was denied a re overy. 
The next question which arose in connection with 
section 55a was regarding the construction to be placed 
upon the words “proceeds and avails.”’ The specific 
point involved in the case in which t 
raised, Jn the 
whether the cash surrender values of it 
cies were to be regarded as “proceeds and avails.”’ 
It appeared that the 


bankrupt listed among his 
assets two insurance policies, payable to his wife 


1 


his point was 
Matter of Morris Messinger,” was 


surance poli 


as beneficiary, in each of which he had resetved 
the right to change the beneficiary \fter the trus 
tee in bankruptcy had qualified, he demanded that 
the policies be turned over to him by the bankrupt, 
who accordingly surrendered them. Thereafter the 
bankrupt applied to the referee for an order direct 
ing the trustee to return the policies on the ground 
that the trustee, because of the provisions of Section 
55a, had no interest in them ‘his amounted to a 
claim that Section 55a was an exemption law within 
the meaning of Section 6-of the Federal Bankruptcy 
Act, and applied to the cash surrender values of 
the policies as well as to the proceeds thereof pay 

«ble upon the death of the insured. The referee in 
bankruptcy sustained the bankrupt’s contention and 
ordered the return of the This finding was 
confirmed by the Distric but on appeal to 
the Circuit Court of Appeals for the Second Circuit 
the order was modified.* The appellate court af 

firmed the holding that Section 55a created an 
exemption to the bankrupt’s beneficiary, and there 

fore to the bankrupt, to the extent of relieving him 
of any obligation to exercise the right to change 
the beneficiary to his estate. It ruled, however. 
that Section 55a did not operate to cut off the rights 
of creditors whose claims arose prior to its effective 
date, and modified the order of the District Court 
to the extent of providing that the trustee bank 

ruptcy should be entitled to the cash surrender 
values of the policies to the extent of the proved 
‘aims of creditors, if any, which existed at the date 
the statute became effective, and also of providing 
that if the bankrupt should at any time 
his power to change 

advantage, the cash 


policies 
' 
‘ 


Court, 


“exercise 
the beneficiary for his personal 


surrender value shall cor istitute 


unadministered assets of the bankrupt estate.” The 
6. Decided Ma 1, 1929 , 
Referee’s report dat \ j . 
8. 29 Fed. (2nd) 158 
rw'’s of 29 S 


Supreme Court of the United States later denie 
petition for a writ of certiorari in this ca 

West Virginia® adopted the counterpart of th 
New York statute at the 1929 session, and also m 
the difficulty which had appeared in the Crosn 
case by amending its equivalent of Section 52 


the New York Domestic Relations Law yas t 


. 
make it clear that the entire proceeds poli 
effected by a married woman on her husband’s lif 
were to be exempt from the claims of her husband 


estate and of his creditors.” Maine ad pted ai 
act similar to Section 55a," and made it ipplicabl 
not only to life insurance policies but also to ac« 


1 


dent insurance policies and the proceeds and avails 
of an annuity contract, “effected by any perso 
based on his own life, or on another iyabl 
to a person other than himself.” Formerly Maine 


had exempted only a limited portion of the 
life and accident insurance polici 


Other exemption statutes of the first class hay 


ceeds 





been enacted rece ntly in Massachusetts, Michigar 
North Dakota be Texas. The Massachusetts 
law, mp eg 1 1928, amended its existing law 

make it clear that the exemption applied to policies 


in which the right to change the beneficiary had bee 
reserved, an d to add an express provision to the 


effect that no court, and no trustee or assignee fot 
creditors, should elect for the person effe: ting the 
insurance to exercise the right reserved to chang: 
the named beneficiary. Michigan’ created an 
exemption in favor of a limited class by ling 


that the proceeds of any policy of life or endow 
ment insurance payable to the wife, husband. or 
children of the insured, including the cash surret 

der value thereof, should be exempt from executi 

or liability to any creditor of the insured 
Dakota"* provided that 
policy made 


the avails of a life insurance: 
aval le to the person: ul re p! entatives 
of a Homan his heirs or estate, should not be 
subject to the debts of the decedent, “‘except by 
special contract,” but should be distributed without 
deduction and pass to the heirs at law or | 
of the deceased. Texas has recently ena ted two 
exemption statutes. The one adopted at the 1927 
session exempted from execution, attachme t, g 
nishment, or legal or equitable process to 
satisfy the debts of the insured the money or ] ene 
fits of any kind to be paid to the insured | 
weekly, monthly or other periodic or instalment 
basis under any policy of insurance issued by 
life or accident and health insurance « mpany 
The 1929 Texas act provides that the cash surren 
der value of any life insurance policy which has 
been in force for more than two years shall he 
exempt from liability for any debt, 
ber or members of the insured’s family are th: 
beneficiaries thereunder, and that when they “are 
only partially the beneficiaries” 
be so exempt onl 
interest." 

These exemptior 


other 


provided a men 


such 1 licies s} 
to the extent of their beneficiar 
1 Statutes present difficult 
in the conflict of co one of which was passed uno 


recently by a New York court in United States Mort 





ge & Trust ( Ruggles." This case involved at 
10 Laws of 1929, S. B. 162 

11 Laws of 192 9 S. B. 556 

12 Laws of 1928, c 176 


4 Laws of 1927, H. B. 168 
Laws 192 S. B. 438 
Laws 192 > B 2 
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attempt by the administrator of an insolvent de- 
cedent to recover for the benefit of creditors that 
portion of the insurance upon the life of the debtor 
which was purchased by premiums in excess of 
$500 per ann The action was brought under 
Section 52 of tl Jomestic Relations Law. The 


decedent while a resident of Ohio took out certain 
policies of life insurance with a company not domi- 
ciled in New York, naming his wife us beneficiary. 
Thereafter he n d to New York and continued 
to pay premiun appeared that the Ohio law 
exempted the ent proceeds of such policies, and 
the beneficiary claimed that since the policies had 
their inception outside of New York and were to 
here, a New York statute could 


be performed els« 
not be relied wy to diminish her rights. The 


court refused to sustain this contention and held 
that the administrator was entitled to recover “to 
the extent of the amount of insurance purchased 
by premiums in excess of $500 a year” after the 


lent became a resident of New 

pon which this decision seems 
to have been based was that the payment of pre- 
miums by the insured amounted to a disposition 
of his prope 


time when the dex 


York. The the 


rty which was subject to statutory regu 
lation of the Ne York law 

An interest feature of such laws as these 
which have beet nsidered thus far is that they are 


rarely made applicable to annuity contracts. Ina 
very few jurisdictions the proceeds of such con- 
tract are exempted by law from the claims of cred- 
itors where the annuity payments are to be made 
to a person than the purchaser.** It has 
been suggested recently that the solution of the 
old age depend problem lies in the direction of 
stimulating the purchase of annuity contracts by 
individuals rather than in the granting of govern- 


mental aid in rm of old age pensions. The 
proponents of this plan should not overlook the fact 
that one of the important differences between 
the two types nefits is that the proceeds of 
sed by individual initiative are 

? 


the contract 
subject to the purchaser's creditors, 








ie ( iims O 


whereas the pet n payments made by govern- 
mental agenci re almost universally exempted 
from the clain f the pensioner’s creditors. So 
long as this inequality of treatment continues it 
will be difficult to encourage the purchase of an- 


es in a measure sufficient to 
e partial solution of this prob- 
it if the suggestion gains favor 
statutes similar to that now in 
lia which provides that where 


nuities out 

contribute towa 
lem. It may be 
we will have n 
force in Penns 


an annuity contract it taken out by any solvent 
citizen, whereof purchaser shall be the annui- 
tant, not exceeding in income or return therefrom 
$100 per month shall be “exempt and free from the 
claims of all | wr her creditors, and from all 
lezal and judicial processes of execution, attach- 
ment, or othe whatsoever.””® 

The prot of insurance proceeds from the 


claims of the beneficiary’s creditors is accomplished 
In Washington insurance moneys 
payable to a beneficiary having an insurable interest 
in the life of sured are declared to be exempt 
from all Jiabilit for any debt of the beneficiary 
the policy is made available for 


in various ways 


existing at the 


his use.”*’ Texas declares money or benefits of 
any kind to be paid to the beneficiary on a weekly, 
monthly or other periodic or installment basis under 
any policy of insurance issued by a life, health or 
accident insurance company, or under any annuity 
plan in use by any employer, to be exempt from 
the claims of the beneficiary’s creditors.** It also 
provides that where any such policy or plan con- 
tains a provision against the assignment or com- 
mutation by any beneficiary of the money or bene- 
fits to be paid or rendered thereunder, any assign- 
ment or commutation by the beneficiary in violation 
of such provision shall be wholly void. Califor- 
nia** authorizes the insertion in a life or endowment 
insurance policy of a provision to the effect that 
the proceeds thereof or payments thereunder shall 
not be subject to transfer, anticipation, commuta- 
tion or encumbrance by any beneficiary, and shall 
not be subject to the claims of creditors of any 
beneficiary or any legal or equitable process against 
any beneficiary. Vermont*® provides that when an 
annuity contract or life insurance policy is entered 
into by any person for the benefit of another, and 
such contract so provides, a person entitled to any 
of the proceeds retained thereunder by the insurer 
or to interest thereon shall not be permitted to 
commute, anticipate, encumber, alienate or assign 
the principal or interest, and that, if the contract 
so provides, no part of the principal or interest 
shall be subject to the claims of creditors of any 
such person, or be in any way subject to such per- 
son’s debts, contracts or engagements, or to any 
judicial process to levy upon or attach such pro- 
ceeds for payment of such claims or demands. 
From the foregoing summary it appears that 
insurance proceeds are being protected in increasing 
measure against depletion at the hands of private 
creditors. In the past, however, it sometimes hap- 
pened that a state would exempt insurance pro- 
ceeds from the claims of private creditors and then 
levy a tax upon the proceeds, thus giving itself 
the status of a preferred creditor. There remains for 
consideration some recent legislation which partially 
removes the obstacle of the governmental levy. A 
1929 Arkansas act provides that there shall not be 
included in gross income for income tax purposes 
the proceeds of life insurance policies and contracts 
paid upon the death of the insured to individual 
beneficiaries or to his estate, or the amount received 
by the insured as a return of premiums paid by 
him under a life insurance, endowment or annuity 
contract “either during the term or at the maturity 
of the term mentioned in the contract or upon sur- 
render of the contract.”** A similar provision was 
enacted in Oregon at the 1929 session.*® California 
in an income tax law applicable to certain corpora- 
tions provides that in computing net income no 
deduction shall be allowed for premiums paid on 
any life insurance policy covering any officer or 
employee, or any person financially interested in any 
trade or business carried on by the taxpayer, when 
the latter is directly or indirectly a beneficiary under 
such policy, but that the amount received under 
such a policy by reason of the death of the insured, 
as well as “amounts received under other life in- 





20 laws of 1927, c 92. 
1 Laws of 1927, S. B. 438. 
2 Laws of 1927, c 658. 


Laws of 1929, c 102 
24. Laws of 1929, 118 
2 Laws of 1929, c 448. 
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surance, endowment and annuity contracts of the 
type whose premiums are disallowed,” equal to the 
total premiums paid thereon shall not be included 
in gross income. 

A number of laws have been enacted exempting 
insurance proceeds from inheritance and succession 
taxes. California provides that the proceeds of life 
or accident and health insurance policies payable 
to the insured, or to his estate, executor, adminis- 
trator or personal representative, shall be subject 
to inheritance tax, and that the proceeds of all other 
life or accident and health insurance policies pay- 
able on account of the insured’s death shall not be 
subject to such a tax.** Colorado in a similar law 
exempts the proceeds payable to named benefic- 
iaries, other than the insured’s estate or his executor 
or administrator, “whether payable immediately or 
at future dates, and whether payable directly or 
through a trustee.’ Connecticut deals with the 
problem in a negative way by providing that insur- 
ance payable to a decedent’s estate, executors or 
administrators, shall be subject to succession tax.”® 
Indiana provides that when life insurance proceeds 
are payable in such a manner as to be subject to 
claims against the insured’s estate they shall be 
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26. Laws of 1929, c 13 
27. Laws of 1929, c S44 
28. Laws of 1929, S. B. 386 
29. Laws of 1929, c 299 
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held to be a part of the estate for inheritance tax 
purposes, but that when payable either directly or 
in trust for the use of any person other than the 
estate they shall not be taxed.** New Jersey by 
legislative action overruled the decision in Fagan v 
Bugbee, which held that life insurance proceeds 
payable under a trust agreement to a named bene 
ficiary were subject to transfer tax.** In North 
Carolina insurance proceeds are now exempt from 
inheritance tax when payable to certain classes of 
beneficiaries.** Pennsylvania provides that the pro- 
ceeds of life insurance policies payable otherwise 
than to the insured, and whether paid directly by 
the insurer to the beneficiaries designated in the 
policy or to a trustee designated therein, shall not 
be subject to transfer tax.** Washington exempts 
the proceeds of all life insurance policies paid to 
beneficiaries other than the insured’s estate so long 
as the state collects for the general fund a tax 
on the premiums paid for such insurance.** 

It appears, therefore, that due to legislative 
action life insurance proceeds are now more likely 
to serve the purpose for which they were intended 


30. Laws of 1929, c 65 
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Unique Experiment in the Administration of Civil Justice Being Carried on in Connec- 
tion With Northwestern Law School and Illinois Industrial Commission—Establish- 


ment and Organization 


—Contact With Medical Clinics—Typical Cases Handled 


By E. F. ALBERTSWORTH 


Professor of Law, Northwestern University 


HE American legal profession may be inter- 

ested in an unique legal experiment in the ad- 

ministration of civil justice in the United States 
carried on in connection with Northwestern Uni- 
versity Law School and the Illinois Industrial Com- 
mission, namely, The Legal Clinic for Injured In- 
dustrial Workers. This Clinic has now been func- 
tioning for the past two years, and results are suffi- 
ciently at hand to indicate how it is fulfilling its 
purpose. The present trend in legal education is 
in the direction of relating law to life, and seeing 
how legal rules work out in human experience. 
Hence, we have institutes of various kinds dealing 
with special phases of human experience; judicial 
councils gathering together facts relating to the 
practical working out of the law, thus bridging 
the gap between judicial decision and its aftermath; 
and finally, clinics in which mature law students 
see the law in operation, and contribute their part 


*Enlargement of 1929 Annual Report of the Director of the Clinic, 
the author of this article 


to the administration of justice by doing practical 
service for indigent persons in need of legal aid. 
These various movements or trends in the law are 
scientifically sound, and while at present are in vari- 
ous stages of development, nevertheless, will ulti- 
mately become a part of orthodox legal education. 


Establishment and Organization of Clinic 


A number of years ago it occurred to Colonel 
Wigmore and the writer that it would be desirable 
to continue the process of rounding out the clinic 
work already established at Northwestern Univer- 
sity Law School by adding to the civil and criminal 
clinics a third organization which would deal spe- 
cifically with the claims of indigent industrial work- 
ers who had suffered personal harms arising out 
of and in the course of the industrial employments 
in which they were engaged. Chicago as a great 
industrial center contributes a large number of the 
industrial injuries occurring throughout the na- 
tional life, and for this reason there is located in the 
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city the Illinois Industrial Commission which has 
jurisdiction in the first instance over industrial 
harms. Our Legal Aid Bureau established in con- 
nection with the iversity Law School and the 
United Charities of Chicago was not located at the 
ofhces of the Commission—hence its services not 
readily available to the injured workingman—and 
busily occupied with the thou- 
ands of cases at r out of other fields in the law. 
Moreover, it was felt that the field of industrial 

red | which justified sepa- 


; 


also it was alread 


field 
rate consideration of its problems. Therefore, in 
view of the fact that both the Law School and the 
Industrial Commission were located within reason- 
able proximity of h other, it was thought that 
an excellent opportunity presented itself for the 


harms was a spe 


establishment of the clinic that was in mind. 
However, in planning for the clinic, the idea 


was not to enc! upon whatever practise the 


legal profession might have within the field of in- 
dustrial harms in h cases where the employe in- 
jured might reasonably be able to employ legal aid. 


Hence, cooperat ith the Chicago Bar Associa- 
tion was sought btained, so that no opposition 
would come from our brethren of the bar. The 
viewpoint which seemed to prevail was that there 

yperation from the bar in that 
the Clinic would handle (those 

only), there would be no con- 
nm whatever between the legal 


would be sincere 
in the cases wh 

of indigent worker 
flict of jurisdicti 


profession and tl members of the clinic. The 
sponsors Ol! the Clinic were interested largely In 
the altruistic object of giving free legal aid to in- 


industrial harms sustained 
ils could not afford to pay for 
the legal aid give Furthermore, by having offices 
in connection with the Industrial Commission 
where the injured industrial worker might have 
free access by mere inquiry, a simple and inex- 
pensive remedy was afforded him in obtaining com- 
pensation for industrial harms sustained. The mem- 


dustrial workers 
where these ind 


bers of the Illinois Industrial Commission were 
sympathetic with the plan as thus enunciated, and 
heartily cooperated with the sponsors of the Clinic 


by providing office space, and by doing many other 
things of a helpful character. 

While social welfare was one of the prime ob- 
jectives in the creation of the Clinic, on the other 
hand another outstanding purpose was to provide 
actual and practi experience to law students of 
advanced standing to whom cases of industrial 
harms would be assigned by the attorney in active 
charge of the (¢ and a remedy obtained either 
before the arbitr rs or the commissioners, or fin- 
ally on review by the courts. As a feeder to the 
actual work of the Clinic, it was thought best to 
require of the author’s students in Industrial In- 
juries’ Courses that they be responsible for the 
handling of the cases. While the work of the Clinic 
has been |: the field of workmen’s com- 
pensation relief, the courses in Industrial Injuries 
at the Law School have been wider in scope, cover- 
ing to some extent the Common Law situation of 
master and servant, the wider field today of Fed- 
eral Employers’ Liability Acts, and Maritime In- 
dustrial Harms, as well as Workmen’s Compensa- 
tion schemes f lustrial harms. Thus the stu- 
dents in the Clit were enabled to observe the 
actual working f the many and conflicting sys- 


irg< 
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tems of industrial injury relief as studied in the 
casebook during the course. 

In order to give expert guidance to the mem- 
bers of the Clinic, and to enable them to carry out 
the cases in the Clinic to their necessary conclu- 
sion, it was found necessary to place an active at- 
torney in charge. Mr. D. D. Carmell, of the New 
York and Illinois Bar, was given this responsibility, 
and he has most ably and efficiently discharged 
these duties. A roster of the students in the au- 
thor’s courses in Industrial Law is prepared and 
turned over to Mr. Carmell, who drafts a calendar 
of assignment of cases in the Clinics, specifying the 
hours and days of the week to be present before 
the Commission. He will actively participate in 
the case, with the assigned student as his assistant. 
Clients and witnesses will be examined, employers 
interviewed, opposing attorneys met with, insur- 
ance companies consulted, and all necessary steps 
taken to carry the case through to final disposi- 
tion. At times, of course, the cases must be re- 
viewed by the courts, and here too the student as- 
sistant performs the necessary duties involved. 
That the student gains much practical knowledge 
goes without saying. At the same time, he forms 
contacts in many directions that will likely be of 
future benefit to him in the practise of law. And 
finally, he is early in his legal career contributing 
his part to the administration of justice in concrete 
cases. 

Contact With Medical Clinics 

In the field of industrial harms, quite obviously 
evidence of injury is a vital element in obtaining 
or denying relief to the indigent industrial worker. 
There are many frauds practised in the field of per- 
sonal injuries because of the nature of the evidence 
to be obtained, as well as in its presentation either 
before arbitrators and commissioners or in court. 
Hence, great care must be exercised both to obtain 
the evidence from responsible parties, such as phy- 
sicians and psychiatrists, as well as to present it 
in the case according to sound methods of legal 
evidence. The average attorney knows but little 
anatomy, even though he may be able to present 
or frame the proper questions according to rules 
of evidence. 

In order to obtain accurate evidence as to per- 
sonal industrial harms, and at the same time to do 
so without cost to the indigent worker, arrange- 
ments have been made with the clinics operated by 
the Northwestern University Medical School lo- 
cated in close proximity to the Law School and the 
Industrial Commission itself. Here the Clinic sends 
its clients for examination and treatment, and from 
the various physicians there engaged will receive 
reports as to the physical condition of the worker 
injured, the nature of his injuries, their probable 
duration, etc. Transcripts of record, x-ray reports, 
chemical analysis, blood tests, and what not, are 
made available to the members of the Clinic to be 
used in disposition of the case. The Medical School 
has shown a spirit of cooperation in this matter of 
much commendation. 

To acquaint the members of the Clinic with 
the presentation of medical evidence either before 
the commissioner or before the courts, we have 
obtained the invaluable services of Dr. Orlando F. 
Scott, surgeon-psychiatrist, of Chicago. During the 
past year he gave a series of twelve lectures to the 
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members of the Clinic at the Law School, and these 
created such interest that more than half of the 
student body attended them. Doctor Scott’s lec- 
tures were devoted principally to presentation of 
medical evidence, making much use of skeletons, 
x-rays, hypothetical questions, with numerous illus- 
trative Having himself testified in more 
than 15,000 personal injury cases in Illinois, Dr. 
Scott was well qualified to present to his auditors 
the practical value of obtaining both accurate med- 
ical evidence in industrial harms as well as prop- 
erly presenting it in the case. It should be added 
that Dr. Scott’s lectures were gratis, thus indicating 
a spirit in harmony with the objectives of the 
Clinic—free legal service to those injured employes 
unable to pay for justice in their behalf. A forth- 
coming article by Dr. Scott on the use of the x-ray 
in presentation of medical evidence will appear in 
the February number of the Illinois law Review. 
It will be illustrative of the character of the lectures 
given to members of the Clinic. 

In order to inform the personnel of the Clinic 
of the meaning of many technical medical terms 
commonly used in industrial injury cases, a glos- 
sary of medical terms has been prepared by Mr. 
Carmell. This glossary is given to the student 
clinic member, as well as mimeographed material 
embodied in the lectures of Dr. Scott. Hence, the 
student is not only given legal instruction, but 
practical medical information, at least enough to 
make him fairly at home with such diseases or per- 
sonal harms as will present themselves in the cases 
before the Clinic. 


cases. 


A Laboratory of Legal Experiment 

Lesides serving the various purposes already 
outlined, it has been found that the Injuries Clinic 
has become very useful in seeing how the various 
rules of law and procedure relating to satisfaction 
of industrial harms work out. By means of con- 
tinual supervision given to these cases before the 
Clinic, presenting many different types of claims 
for relief, the generality of the legal schemes pro- 
vided by the statutes has been found at times to be 
unworkable, and to result in actual injustice. 
Hence, during the past year the author as director 
of the Clinic, with representatives from the United 
Charities of Chicago as well as of the Clinic, met 
with a committee of employers and organized labor 
to draft proposals for modification of the Illinois 
Workmen’s Compensation Act. Of ten proposals 
submitted by the personnel of the Clinic, seven 
were acceptable to the committee described, and 
were enacted into law by the legislature. Of neces 
sity, in presentation of amendments to a scheme 
of industrial injury relief not only the claims of 
the injured employe are to be considered, but also 
those of the employer. The Clinic must not err on 
the side of the employe’s claim merely because it 
is representative of him in the cases it handled for 
him. Hence, by having a representative committee 
working with the personnel of the Clinic, all sides 
of the picture are presented and considered. This 
is as it should be in any scientific laboratory. 

Considered as a legal laboratory, the Clinic has 
also taken up questions for legislative enactment 
somewhat akin to the problems presented in the 
cases asking for relief for industrial harms. Such 


has been its proposal for a wage payment law, re 


quiring employers within certain times after dis 
charge of an employe to pay him his wages. Meet- 
ing with a committee of the legislature, the per- 
sonnel of the Clinic submitted a conservative wage- 
payment law. After much discussion and slight 
change in its provisions, the committee favored its 
adoption, after which it was passed by both houses 
of the Illinois Legislature, but vetoed by the 
ernor on an opinion by the Attorney General. How 
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ever, the matter will likely again be given consid 
eration to meet whatever objections have been 
made. 

In these various proposals made to legislative 
committees, the Clinic officials were able to con 
tribute excellent background in the way of data 


in actual clinical cases, thus bridging the gap be 
tween “law in books and law in action.” 
Clinical Statistics 

“A tree is known by its fruits,” and it is’ be- 
lieved that excellent results have been furnished 
by the Clinic thus far in its brief existence. The 
data with reference to work accomplished may be 
divided as follows: 

1. Clients interviewed. During the first se 
mester of the law school year, more than 300 clients 
were interviewed on application for relief made to 
the Clinic. During the second semester, 365 clients 
submitted their cases. 
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2. Cases handled, before arbitrators or com- 
missioners. In the first semester, 75 cases were 
prepared and handled; in the second, over 100 cases 
It was found that many cases interviewed or sub 


1 


mitted were for numerous reasons outside the jur 
isdiction of the Clinic. 

3. Sums recovered. The grand total of the 
sums obtained during the past year has 
excess of $50,000. This year will probably 
this sum by $10,000. 
accurate data will be 
ered in specific cases. 


been in 
exceed 
Probably in the future, 
available as to sums recov 


4. Students engaged in the clinic. 
of 25 students participated in the Clinic work 
throughout the university year. Many students 
took the work of the clinic voluntarily, without re 
ceiving credit for university purposes, solely be 
cause they were interested in the work being done. 
The students doing the work for university credit 
obviously were required to do more work than 
others who were voluntarily in the Clinic. Each 
student averaged 30 hours a semester while en 
gaged in the clinical work. In addition, he spent 
two hours a week in the author’s courses on In 
dustrial Injuries. It was not found that the work 
of the Ciinic interfered with his regular university 
attendance. Much of the work was done on Sat 
urdays, and in the afternoons of week days. Som: 


1 


of it was carried on during the summer months 
Typical Cases Handled by the Clinic 


It may be of interest to the profession to glan¢ 
over some actual cases handled by the members of 
the clinic. In all of the following cases th: 
sary papers were to be filled out and filed. In all 
cases, unless otherwise indicated, the employee was 


\n average 
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neces 


the one represented, or his beneficiaries. The list 

of cases follows: 

1. A furnishes his own truck and moves sand { \ gets 
$3.00 per load and must work daily from § 1. to 5 


\ suffers an accident (loses a leg 


p.m 
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A is kill rial a t His common-law 
wife cla tion Phe rriage was entered 
t 1 N te 
In a coal mine guar vets into fight with 
strikers at suit 1s brought tor compensa 
tior Cher r sixteet irs of age. 
A are Due t Kertiol \ breaks an 
a licabled 
A u ire ping < 11 ng elevator to 
yok into ma e on another I \ violates 
no rulk :% for whom s employed 
During a é c, an employer asks all em 
ployees to be r to stay at n Vaccinations 
were I ils al n employees’ time A, 
1 ] weeks becau of an infection re 
sulting fror t Employee sues for compensa 
An empk ‘ 1 when a tornado vs down the 
W There are three children under 
A has lost a previous nt and now loses 
¢ l a dent. 
es lent on August 927. Investi 
ga 1 fifteen years we and working 
without a rtificate. Wages are $24.00 per week 
A 1 $ il x f r on June 2, 1921 Receives last com 
‘ ly 6, 1! Nothing paid for 
S ‘ eports of receipts were hled by em- 
ployer wit Commission. On July 10, 1927, A 
files petit tment with Commission for loss of 
finger s to $ 0 per week There 
are tv er sixteet t f age Prepare 
tne Case 
\ receives a rT Last nsation paid Aug 
192 ! vith | tr Commission Au 
gust rch 5, 1928 A fil for additional 
my ut - g he was disabled until Nov. 2, 1927 
Re T ent 
\ has } I With glass« as a <U per cent 
loss of vis it glasses, a 75 per cent loss Wage 
$45.00 per w 1! ldre inder 1 ears of age. 
\ was ré rseplay” not vn to employer. 
Nepresent 
A, a night t vas injur trespasser. Wage 
$29.50. J nder sixteer 
Due t ‘ irelessness, A loses lex and middle 
ingé | accident. Wage $18.00 per week. 
] sixteen. 
\ suffers n August 15, 1927, while lifting a 
heavy lx t aware of the set sness of his con- 
d Sept 27, when he reports injury to fore- 
mat 1 es me il care but refuses com- 
en Int ployer 
\ over at in a smelting room. Employer 
11Ms becaus¢ ther employees were not 
" esent employee 
A is told t s pay at the plant office after quit 
ting work I Slips on sidewalk and breaks his 
eg Wage $ ne < 1 under sixteen and one 
adopted xteer 
\ is pa ' min kee g with an award of the 
| istr ! | rteen months after the last 
receipt the Con I \ files under 19-H 
the Work pensat Act, claiming and prov 
wa t sufficient, but does not 
| l Represent em- 
A k nt ; Ow had not lived 
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A Ss per t totall disabl ecause i a pre 
existing ravated t idental injury 
\ ymes t toxicated loyer aware of this, 
es Va \ Il \ te and breaks 
an. afi 
A, an epilept t work and sustains a skull fracture 
\ is awat $2,000.00 by Industr ommission for an 
lustrial er $500.00 been paid, A is 
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; lar Represent the empl ver. 
\ is irded $ by Industrial Commission and en 
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After re $900.00 A is killed 


while riding in an automobile. Widow seeks to collect bal- 
ance, 

26. A and B are co-workers. B has trouble with his machine 
and calls machinist. Before machinist arrives, A meddles 
with B’s machine and loses index finger. Represent em- 
ployer. 

27. A is permanently disabled while working on the Skokie 
Valley Route of the North Shore Electric Railway Com 
pany. At time of accident, the tracks were not laid out 
side of Illinois. Employer claims interstate commerce 

28. Foreman has quarrel with an employee and later suffers 
a paralytic stroke. Represent employer. 

29. C Company contracts with B to unload coal. B hires A, 
and A has an accident. A sues C for compensation. Rep 
resent C. 

30. A loses three-eighths of an inch of the tip of the middle 
finger and claims compensation for half of finger 


Conclusion 


As has been stated, the Clinic is only in its 
second year. While the idea back of its establish 
ment was more or less novel, it has been found 
from experience that it has worked out both scien- 
tifically and practically. Obviously, the Clinic has 
been handicapped from lack of funds. No propa- 
ganda in its behalf has been carried on, nor is at 
present being attempted. That its future is estab 
lished is certain, for it meets a large need in ac 
quainting the professional student with the actual 
working out of the law, as well as giving to the 
indigent industrial worker who has sustained per 
sonal harms growing out of industry, sympathetic 
and expert legal aid in obtaining justice. 


Demand for Reorganization in the 
American Bar 
(Continued from page 17) 


of the other professions. We must, at any hazard, 
not sacrifice by experiment the great strength and 
value already achieved. 

I see some day an American Bar Association 
to which every American lawyer of good standing 
should look as the natural expression and protector 
of himself and his traditions; whose leadership, if 
not always omniscient, is at least readily respon- 
sive and always representative; whose publications 
are the main source of his professional materials ; 
whose headquarters in some large city constitute 
his shrine; whose influence and prestige prevail in 
the courts, the colleges and in the legislative halls. 
This, in my judgment, cannot be accomplished 
with the simple machinery devised by Simeon 
Baldwin in his Adirondack Camp in 1878. No one, 
I think, would agree with this statement more 
heartily than Baldwin himself. 


Binder for Journal 
The Journal is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of pack- 
ing, mailing, insurance, etc. The Binder has backs of art 
buckram, with the name “American Bar Association Jour- 
nal” stamped on it in gilt letters. Please send check with 


order to Journal office. 











AMERICAN LAW INSTITUTE HOLDS CONFERENCE 
OF COOPERATING COMMITTEES 


By Frep D. Face, Jr. 


Pri fessor of Law, 


EPRESENTATIVES of some twenty States 
R met at the Northwestern University Law 

School on November 21st and 22nd, for a 
Conference of Cooperating Committees of Bar Asso 
ciations and, particularly, for consideration of the 
Tentative Drafts of the Restatement of Conflict of 
Laws and the Code of Criminal Procedure. 

Dean Leon Green, who was recently chosen to 
succeed Dean John H. Wigmore as administrative 
head of the Northwestern University Law School, 
welcomed the delegates. Mr. William Draper Lewis, 
Director of the Institute, then made a statement 
relative to the purposes of the Institute and to the 
methods by which it is carrying on its work in the 
restatement of the common law \fter summari 
ing the general plan, originally adopted, he said: 

“But that which we did not foresee, was the 
necessity of submitting the Tentative Drafts which 
emerge from the Council’s critical examination of 
the product of the experts to groups which would 
examine them primarily from the point of view of 
the customs, decisions and statutes of their respec- 
tive States. This perception was the origin of out 
request to State Bar Associations to appoint co 
operating committees. It origin of 
the Conference of the representatives of these com 
mittees held here in Chicago two years ago, and it 
is the origin of the present conference. 

“The necessity for your cooperation arises pri 
marily from the fact that this country of ours is 
a Federal State. Though our country has in large 
measure one common law and statutory laws vary 
ing in detail but not in fundamentals, the expres 
sion of our law, except in that limited field en 
trusted to the Federal government, is an expression 
by States. The Restatement in the form we have 
adopted, is possible only because, we being one peo 
ple, our common law in each state is and should be 
practically identical with that of all the other States 
The results of our work, however, will be used by 
the judge and lawyer in only be 
cause he can rely on its statements as 
of the law in his own Stat 

Mr. Lewis stressed the work to be 
done on the individual State annotations, and ex- 
pressed the hope that the annotations might be 
made as early as possible so that they could be 
utilized in formulating the Final Draft of each topic 

The great progress already made by the Insti 
tute was indicated. Mr. Lewis announced that the 
first part of the volume on Contracts has already 
been completed and that the second part of Con- 
tracts (the whole of which will make one volume), 
the first volume on Agency, and the volume on 
Conflict of Laws will be ready by the fall of 1931 


Readiness to Adopt Code of Criminal Procedure 


was also the 


the instant case 
Statements 


need for 


Mr. Lewis pointed out that the restatements 
will be used in every State and that there has been 
such a readiness to adopt the Code of Criminal 


Northwestern Universit, 


Procedure, in its incomplete form, as to necessitate 
care on the part of the Institute to check this tend 


ency. 


Following the committee discussion of the Ten 
tative Draft of Conflict of Laws, submitted by Mr. 
Joseph Beale, of Harvard, Mr. Herbert F. Good 


rich, Adviser on Professional and Public Relations, 
spoke of the work on local annotations. He re 
ferred to the discussion of the “Michigan Plan” for 
local annotations which took place at the Confer 
ence of Cooperating Committees in Chicago two 
ago and to the resolution finally adopted, 
suggestive that State Bar Associations try a similar 
experiment. He added: 

“The recommendation that more of this work 
be tried by way of experiment has met with a 
very general response since the meeting of thi 
ference two years ago. Local annotation work not 
only proceeded in Michigan, but has been 
thoroughly done in many states by excellent coop 
eration between law schools and bar associations. 

“In opening this discussion of the general prob- 
lem, I shall try to outline some of the chief points 
and to make a few general observations based on 
the experience of committees in states where the 
work has carried on, 
problem with which any Cooperating Committee is 
immediately confronted whenever the annotation ques- 
tion is brought up. How shall the local annotations be 
published and how shall the financial question of 
distribution of the material be handled? The great 
est difficulty is the securing of the required amount 
of capital. The Institute must and will undertake 
to effect machinery whereby local annotations t 
the Restatements can be printed in a uniform style 
and made available to the bench and bar in 
ous states. 


years 


Ss con 


very 


been There is one general 


“Pocket Supplement Plan” for State Annotations 


“The plan for publication, as we now see it, 
will be that adopted by the leading publishers in 
most of the new law books now appearing. It is 
called the ‘pocket supplement plan’ and is being 
adopted for text books, encyclopedias, Re] ( 
tems, digests, and many other types of law books 
Under this plan the official restatement can be 
published without change for distribution in eax 
state. The annotations can be worked out 
by section and be included in a pocket supplement 
enclosed within the same covers. The pr 
is becoming accustomed to this type ¢ f book 
combines both convenience and economy and makes 
possible supplementary annotations at small cost 

“The vision of the Restatement of th 
law is a daring one. It is proceeding with greater 
success than any of its founders dared 
when the work was undertaken. One of the grea 
est features of that success is 
which bench and bar in the 
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shown in the ind the f esponse to the 
iggesti iT through this scholarly work 
local annotat vith the same thoroughness 
nd enthusiast that shown in the preparation 
the Restater Such an unexampled coop- 
erative effort mu e its erect this splendid 
program of impt ment of the law.” 
Reports frot various state representatives 
ere most e1 9 Dean Hale f Washing 
ton Universit rted that t Missouri State 
Bar Association had ted to authorize the expen 
liture of $3,000 nnotations of Contracts and 
Conflict of |] Dean Harris, of Tulane, stated 
that the Louis State Bar Association had di 
rected its Exe Committee to endeavor to ob 
tain the Lou nnotations through the efforts 
the facult ine Law Scl Dean Bur- 
dick, of Cornel lained the methods whereby 
the New Yorl tations were being carried on 
ind published in 1 Cornell Law Quarterly. Mr. 
Henry E. Ha ted that Pennsylvania 
he work has | e almost entirely by a com 
ittee of the St r Association, under a gener 
US appropriat le by that association. Judge 
Royal A. Stone 1 t “Ml of Minne- 
sota whereby tl tations were being made by 
the faculty t school there Mr. John B. 
Sanborn, repr: Wisconsin, and Mr, Fletcher 
R. Andrews of xplained the methods used 
in their res] tates Re entatives from 
Kans led to the discussion of 
} é , 
Or1 go, the ( go Bar Asso 
ciation ga the vited guests 
d delegat g e | ence. President 
Busch pre t rede1 R. De Young 
f the I] s the first speaker 
ie enn, ty § the worthwhileness of the 
America La S k 
é rl one of its 
ess De \ and who has 
n the fir that | been spent upon the 
itter ld say that if the 
American | titute had n l no other con 
f expression, its existence 
But that is 
t all this confusion, 
ut of all tl 1 urisdictior it has formu 
t : ind ha suunced upon 
tl mportant subjects, such as that 
t ( L ther important 
subjects, s f Torts, Agency, 
Busine As I e! Trusts These 
are ct ntril ut - ‘ ‘ art 111 ly thy rT t¢ cr mn must 
welcome 


Obligations of Bench and Bar as to Restatements 


“What bligation in this jurisdiction, 
as in the otl { n jurisdictions, to the work 
of this t t lv 1 | takes pleas 

( spe 1 who is at 

ill interest oress the law, can fail 

appre t 1 small 1 sure, the mighty 

work that s bee 1 the great 
mprovet , ’ wlreadv been made 

“Law t their briefs, and 

judges in riting of opinions, should make 
ise of tl t ts hich show the great 
\ me of t vhicl is been done by the 
Re direct Dr. Lewis; cer- 
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tainly that appreciation ought to be exhibited by 


their citation in one form or another. It is not 
given to any single author, no matter how proficient 
he may be in a single legal subject, to have the 
time, energy, and skill and ability which is exempli- 
fied in these Restatements.” 

Of the Code of Criminal Procedure, he said: 

“Here we shall have the combined wisdom 
and deliberation of the foremost legal scholars, and 
of the most experienced trial lawyers in the country. 
There is to be nothing revolutionary in the attempt; 
nothing is accepted merely because it is novel, but 
that which past generations have demonstrated as 
worthy will be brought together; and surely if Illi- 
nois will seek to improve her situation in the mat 
ter of criminal prosecutions and procedure, she may 
well bring into her efforts, the work of the Amer 
ican Law Institute. 

“We in Illinois ought to improve the oppor 
tunity by consulting religiously, may I say, the 
Restatements of the American Law Institute. It 
is not only a duty. It is a heavy responsibility that 
rests upon us. So far as the Restatements of sub- 
stantive | are concerned, they are not prepared 
for statutory enactment. The Code of Criminal 
Procedure is; and while we are sometimes told that 
the General Assembly of this State is indeed reluc- 
tant to enact anything that has had the greatest 
consideration and is most worth while, yet there 
have been exceptions, and the light has begun to 
fall upon our law making friends of the State gov 
ernment.” 

Mr. James Byrne, of New York City, the Vice- 
President of the American Law Institute, was called 
upon by President Busch. After speaking of the 
work that has been done by the American Law 
Institute and present plans for further publication 
of the Restatements, he said: 


iaW 


How Every Lawyer Can Help a Little 


‘I have been asked to speak on the work of 
the Conference of Cooperating Committees. . . . 
I am not going to say much about that. Mr. Pep 
per is here. But I will say one or two things. The 
most important thing that any of us can do is to 


get every lawyer that can be induced to do so, 
to read some part of these Restatements and see 


whether he understands it, whether it is clear to 


him. If he thinks it is not, if he will try to write 
it more clearly, he will be rendering an inestimabl 
service, and one that any man can render if he 
reads not more than a dozen sections; because that 


is what we are trying to do—to make it clear- 

and if we do not do it, we fail to that extent. That 
may not be considered as fine a work as the other 
that have been talked about, but I assure 
you that every man in the Council, every Reporter, 
Adviser, wants to know whether he has 
succeeded in the thing on which he has sweat blood 

in the making of these statements clear.” 

Chief Justice Carrington T. Marshall, of the 
Supreme Court of Ohio, spoke on the subject of 
Law Reform and Law Reformers. He said in part: 

“T cannot help saying that I am in hearty 
accord with this movement, and I believe, after 
twenty-eight years of experience at the Bar and 
approximately nine years of experience on the 
Bench, that both of those experiences qualify me 
to testify to the need of a clarification and a sim- 
plification and a better adaptation of the common 


thing's 


every 
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law to social needs, that being the declared pur- 
pose of this organization. 


The Era of Contradictions in Law 


“Some reference has been made to the grow- 
ing volume of law. I saw, in the very classical 
song that has been sung in my honor tonight, some 
reference has been made to that, and the question 
was asked whether I was blue. I do not deny that 
there have been times when I have been blue. We 
have reached the point, my friends, where you can 
find authority—I was about to say respectable au- 
thority—on every side of any legal proposition. 
And you need not confine your research to the 
courts of inferior jurisdiction. You can find plenty 
of contradictions among the different courts of last 
resort throughout the States of this Union. And 
that is not strange. 

“Judge De Young has stated that there are 
twenty-four thousand more pages of decisions writ- 
ten every year than a single man could read in the 
course of a year. I think his estimate is a little 
low. The West Publishing Company is publishing 
thirty thousand reported cases every year, with an 
aggregate volume of 275,000 pages of printed mat- 
ter; and I do not believe any man could read that 
in three years intelligently and understandingly. 
Maybe I had better withdraw that word ‘under- 
standingly.’ I do not believe he could read some 
of it understandingly in a lifetime. And certainly, 
he cannot read all of it intelligently, because there 
is so much contradiction in it. 

“As I said a moment ago, what we want is 
stability, and we do not want the legislatures to be 
depended on to give it to us. 

“As long as the law is unsatisfactory, as long 
as the law is indefinite or uncertain, then the well 
known maxim that ignorance of the law is no ex- 
cuse becomes a farce and a source of danger. If 
the law is indefinite and uncertain, then that related 
maxim that every man is presumed to know 
the law should be changed, and it should read that 
no man is presumed to know the law, and more 
than that, that no man can find out the law, even 
with the exercise of the utmost diligence, and the 
greatest possible research, because the law then 
becomes the expression of the whim of any tem- 
porary judge presiding over any instant contro- 
versy. There would be different laws in different 
jurisdictions, and they could be changed by the 
same judge from day to day. 

“Surely, it is better that the seeker after truth 
should indulge the strong presumption that that 
proposition is sound which has received the appro- 
bation of many judges, each in full possession of 
all the facts, each speaking‘ in the light of all possi- 
ble reasons, pro and con, and which has been un 
reservedly acquiesced in, after repeated re-examina 
tions. 

“It has already been said that we have reached 
the point of contradiction, that many propositions, 
and I think nearly all propositions, of the law have 
become debatable. When we have reached the 
climax, and when all propositions have become de- 
batable, then the judge on the bench will have to 
resort to the aid of a machine to determine the 
right. When that point shall have been reached, 
my friends, the law, instead of becoming a beaten 
path and a known highway, leading at last to well 
settled principles, will have become a devious 
course, beset on every hand by the pitfalls of de- 









lay and the stumbling blocks of contradictian, lead- 
ing at last to the chaotic wilderness of legal con- 
fusion. 

“When that point is reached, how will judges 
decide cases? How will they charge juries? How 
will lawyers advise clients, and how will teachers 
teach their students? 

“As for Me and My House” 


“It does not matter how periect your work 
is; I care not whether it is perfect or imperfect, but 
I have framed a solemn resolution that except in 
those cases where our court has made a contrary 
declaration, that I will cite and rely on the state- 
ments of the American Law Institute, whether I 
like the declaration or not, on the theory that it 
at least furnishes a stable ground upon which to 
stand. 

“It is this great field of better and more stable 
statement of the law in which we as lawyers and 
judges are engaged, and which is a momentous and 
monumental work, and which shall become a monu 
ment to all of us if we can successfully accom 
plish it.” 

Mr. George Wharton Pepper, former Senator 
from Pennsylvania, was introduced by President 
Busch and spoke on the subject, “How can the 
Bar Associations Help?’ In the course of his 
address, Mr. Pepper said: 

“You have heard stated, more clearly than | 
could state it, the problems with which we are 
concerned. You know perfectly well, from your 
own experience, that we are face to face with a 
situation fraught with real danger to American 
civilization and to the Republic; we are so em 
barrassed by the wealth of our material, that we 
must either soon confessedly or tacitly scrap it, 
break with our past, and begin the slow process of 
evolution again, withcut experience to guide us; 
or we must bring order out of chaos. 

“In times past, as Mr. Byrne has said, this 
same dilemma has been faced. Justinian faced it; 
Napoleon faced it. They dealt with it by codifica 
tion. They put the whole power of Imperial Kome 
and of Imperial France behind the codi 
which they accomplished. With us, the desire is 
to do no such thing. I am sure, if Chief Justice 
Marshall of Ohio were here, he would permit m¢ 
to amplify what he said respecting stability as ou 
objective. It seems to me that stability is an inci 
dent. What we want to preserve is the organism, 
the growth of the common law. We do not want 
to turn the law into a dead thing. We do not want 
to arrest its development, but we do so wish 
develop the organism that the principles of its 
growth shall have stability and certainty as their 
by-product. 

“That is the aim of the American Law Insti 
tute. And the method is not to invoke either im 
perial authority or governmental authority of any 
sort, but to apply our own democratic princip! 
government to the evolution of our own lega 
tem. The idea is that by the cooperation of those 
who have the most intelligent concern for the law, 
the judges, the practicing lawyers, and the teachers 
of law—by their cooperation, to evolve a restate 
ment of the whole body of the law, which will 
derive its authority from the merit of the proposi 
tion itself. 

“There is no superimposed authority of legis 
lature or of imperial edict. 
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to codify, pt to arrest development, but 


to apply the democratic experiment which we are 
working out 2g rnment to the evolution of that 
which must be soundly and safely evolved if our 


political experin is to endure. 

“And just see what success we are meeting 
with! No text book writers, no editors or encyclo- 
pedias, no small groups of people, however brilliant 

mplish the result. Their work 

arouses opposition, and, so far 
proposition, you cannot pos- 
sibly pay for the brains that are necessary to do 
these things. N must be the work of the Bar 
at its best; a work done in the spirit of public serv- 
hom the public has a right to 


and iearned, can ac 
excites criticism, 
as it is a commer 


ice by those of 


exact the highest degree of service, because we 
are the beneficiaries of a legally protected monopoly, 
That is what the Bar is; and the public has a right 
to look to us for a service that is commensurate 


with our privile ind our opportunities. 


The Great Opportunity of State Bar Associations 


“The restatement has to be commended to the 
judges and to the lawyers of the whole country. 
How shall it | lone? If it is done by the Amer 





ican Law Institute itself, it will inevitably meet 
with the psychological reaction that always comes 
to things that are presented with external author- 
ity. Who dares to come into Pennsylvania or into 
Illinois or into Ohio and tell us what the law is, 
especially the law of our own state? What is this 
American Law Institute? Psychologically, there 
is built up an attitude of opposition, which if it 
is persisted in, frustrates the purposes of the In- 
stitute, no matter how worthy, and makes its work 
useless, no matter how great the value of the work 
may be. 

“Herein is the great opportunity of the State 
Bar Associations. It is essential that the task of 
commending these restatements to the profession 
in each state shall be the task of the local Bar 
Associations. In Illinois, the Illinois Bar Associa- 
tion must be the liaison officer between the Amer- 
ican Law Institute and the Bench and Bar of 
Illinois, and the State Association must be kept up 
to the level of constant operation by the intensity 
of the pressure that comes from the smaller groups, 
the local Bar Association in Chicago and elsewhere 
throughout the state.” 
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ON GETTING THINGS DONE 

Now that the American Bar Associa- 
tion, Judicial Councils, State Bar Associa 
tions and other organizations interested in 
legal improvement have reached a number 
of definite conclusions as to what ought to 
be done, they are confronted increasingly 
with the problem of how to get it done. 

It is not enough to propose a plan 
which, according to the best informed opin- 
ion, is reasonably certain to result in im- 
provement. Those who have the final word 
as to whether it shall be adopted must be 
convinced that they ought to adopt it. And 
they are hardly ever willing to go to the 
trouble of convincing themselves. That is 
the job of the proponents of the idea. 

In a large number of cases the problem 
is simply how to deal with a legislature so as 
to get it to approve sound proposals. This 
was certainly a large part of the problem, 
as the representatives of the Judicial Coun 
cils, in their recent meeting at Memphis, 
viewed it. Much of the discussion at that 
initial gathering dealt with their experiences 
with the legislatures. And some very prac 
tical conclusions were drawn therefrom. 

The sum and substance of these was 
that legislative proposals of any kind must 
be handled in a practical way, if they are to 
stand any chance of being accepted. Penn 
sylvania, among other states, furnished the 
grounds for this simple but important de 
duction. Speaking of the proposals of the 
Judicial Council of that State, Judge Harg 
est said, in substance, that that body had 
made the double mistake of dumping a large 





number of bills in together and then of fail 
ing to give them the necessary support. 
“We concluded,” he said, “that when 
the whole body of the Judges of the State 
and the District Attorneys’ Association 
were in full agreement on these matters, of 
course the legislature would swallow them 
whole. So instead of getting the legislation 
through in a practical way, instead of feed 
ing it out in homeopathic doses, we dumped 
it upon them all at once, with the result that 
some of the criminal lawyers in the legisla 
ture just blocked the whole thine, with the 
exception of two or three bills that were of 
secondary importance. 
“T might state that if we had appointed 
a legislative committee of one or more per 
sons and had taken it up with the leaders 
in the Senate and in the House and explained 
to them what some of these bills were and 
what they were intended to do, I think they 
would have gone through without any 
trouble. But having dumped thirteen or 
fourteen on them, we just gave them an 
attack of legislative indigestion, and the bills 
never saw the light of day in the committee. 
Undoubtedly conferring with legislative 
friends about your bills is a very necessary 
thing if you wish to get them through.’ 
Massachusetts had a more encouraging 
legislative experience to report. Mr. George 
R. Nutter, of that State, ascribed it to the 
fact that the Judicial Council had proceeded 
slowly and cautiously and not tried to 
change everything at once; also to its cus 
tom of asking members of the General Ju 
diciary Committee of the legislature to come 
over and sit in with it and discuss things 
which it wanted to get passed. All of which 
seems to confirm the conclusions drawn 
from the Pennsylvania experience. 
Connecticut, according to Dean Charles 
Kk. Clark, of the Yale Law School, had not 
fared so well with the legislature. He as 
cribed it not only to dumping too much on 
the legislature at one time and to the conse 
quent fear that great changes would be 
attempted, but also to the Council’s failure 
to enlist the support of local Bar Associa 
tions. Certain members of the Council, he 
said, felt it was not the duty of the Council 
to educate the local bar; that when they had 
done the work and presented the bills, if the 
legislature rejected them, they should take 
further action. However, the majority felt 
that it was useless to suggest reforms unless 
you were going to do what you coul 





‘ 


a ee em 




















EDITORIALS 








make them effective, and it had been decided 
to get the local associations to appoint spe- 
cial committees to work with the Council. 
Testimony from other states empha- 
sized the need lealing with the business 
in a practical y. “I am of the opinion,” 
said Mr. J. J. Crossley, of Oregon, “that the 
situation we in the Oregon legislature 
is the same as elsewhere; that is to say, there 
is a kind of underground work that has to 
be done if you wish to have your bill intro 
duced and passed. We have gone ahead and 
done it in a strictly ethical way, just as other 
respectable people do.” Mr. Oscar C. Hull 
of Michigan also contributed some sugges- 
tions of real practical importance, drawn 
from his experience in presenting the Mich- 
igan Council’s measures to the legislature. 
“Before you get your bill through,” he said, 
‘vou have got to believe in it pretty strongly 
yourself. If you take it in and say, ‘here is 
a bill, pass it for us,’ without anything else, 
you will fail, you have got to be able to 
sell them on the idea.” And he added, “I 
would never allow a man to introduce a bill 
if I did not feel that he was properly in 
terested in it. If he did so, he might later 
trade it off for something else and let it die.” 
The experience of the Judicial Councils, 
brief as it has been, is of value for all other 
bodies which are trying to get things done 
—particularly by legislatures. It sums up 
fairly well the lessons of their own experi 
. To the extent chat such mistakes are 


ence. 

avoided in future will the prospect for get 

ting action be improved. 

WIDE SCOPE OF LEGAL RESEARCH 
TODAY 


The immense amount of research on le- 
gal problems today and the large number of 
agencies involved will probably be brought 
home to many people for the first time by 
the first official publication of the Institute 
for the Study Law at Johns Hopkins Uni- 
versity. This is entitled “Current Research 
in Law: For the Academic Year 1929-1930,” 
and it is based on a survey made for the In- 
stitute by Marion ]. Harron, under the di- 
rection of Herman Oliphant. 


The list of studies, investigations, text- 
books. casebooks. and law review articles on 
legal and related topics which were in 

aos 


process of preparation during the past year 
fills a book of more than two hundred pages. 
thousand research projects 


More than 








are listed, and this list is, as the compilers 
admit, probably incomplete. While all reas- 
onable efforts were made to discover and in- 
clude all research being done in the United 
States, for numerous reasons this was not 
possible. However, the book does cover 
substantially all the field, and the Institute 
hopes that the omissions may be reduced in 
later volumes of the survey. 

It is interesting to notice in which fields 
most research is being done. The book lists 
about one hundred subjects, ranging from 
administrative law to zoning. As is perhaps 
not surprising, the subject most popular as 
a field of research is crime. More than one 
hundred research projects are reported on 
the subject of crime, criminal law, and such 
related subjects as pardon, parole, prisons, 
etc., and sixteen more studies are being 
made of juvenile delinquency and juvenile 
courts. The second largest number of proj 
ects are reported on the subject of taxation, 
with a total of ninety. Industrial relations, 
including workmen’s compensation, labor 
legislation, etc., is also being given an un- 
usual amount of attention. 

Much of the research listed is being done 
by individuals, most of them law school pro 
Foundations and organizations and 
governmental commissions and departments 
are also doing a large amount of work. 
Casebooks, textbooks and shorter articles 
are being written largely by individuals, 
while surveys and extensive investigations 
are in the main being carried on by groups. 
More than sixty foundations and organiza 
tions, including crime commissions, indus 
trial associations, and such organizations as 
the American Law Institute, the American 
Bar Association, state bar associations, the 
League of Nations and the Russell Sage 
Foundation, are engaged in legal research 
projects. An equal number of universities 
also report work being done in this field. 
The work being done by the American Law 
Institute in restating various fields of law 
is included, and is also summarized in an 
appendix. 

The Institute intends to publish further 
volumes of this survey of current legal re- 
search, perhaps annually. The book will be 
gratifying to all who feel that the law is in 
need of careful study with an eye to im- 
provement. It shows that our law and our 
legal machinery are being studied carefully, 
extensively, and from many angles. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Interstate Commerce Commission 


Held Without Power to Require Construction 
Metropolitan Union Passenger Terminals—State Cannot 


P| 


Tax Securities of Trust 


Estate Held by Trustee Domiciled in Another State Where Resident Beneficiaries 


Have No Present 


Right to Enjoyment 


of Estate—Classification of Cat 


riers for Taxation—Validity of California Tax on Motor Vehicle Fuel 
Federal Employers’ Liability Act—Statute Limiting Number of In 
surance Agents—Connecticut Statute Abolishing Certain Rights 

of Gratuitous Passengers on Motor Vehicles Upheld 


By 


Commerce — Jurisdiction of Interstate Commerce 
Commission to Order Construction of 
Union Terminal 


The powers conferred on the Interstate Commerce 
Commission, to require joint use of terminal facilities and 
tracks approaching terminals and the establishment of fa- 
cilities by interstate railroads for the interchange of traf- 
fic, do not comprehend the power to require the construc- 
tion of a metropolitan union passenger terminal. 


Interstate Commerce Commtission v- United States 
ex rel City of \dy Sup. Ct 
Rep., Vol. 50, p. 53 

In this decision the Supreme Court considered a 
petition for mandamus brought by the City of 
Angeles to compel the Interstate Commerce Commis 
sion to assert jurisdiction to require interstate railroads 
to construct a union passenger terminal. The Com- 
mission had found that public convenience and neces 
sity required the extension of certain tracks and the 
abandonment of certain lines necessary in connection 
with the erection of a union terminal proposed by the 
state railroad commission; but it refused to order the 
erection of such terminal for lack of power so to do 

This view the District of Columbia Supreme Court 
upheld when the petition for mandamus came before 
it. But the Court of Appeals in the District held 
otherwise, asserting that the Commission is clothed 
“with almost unlimited power in the matter of estab- 
lishing terminals and union stations for the proper in 
terchange of traffic between the converging interstate 
railroad lines.” 

Reviewing this on certiorari the Supreme Court 
reached the conclusion maintained by the Commission 
and the District Court, in an opinion delivered by the 
CHIEF JUSTICE. 

In his analysis of stated the 
provisions of the Transportation Act now in effect as 
Paragraphs 18-21 of Section 1 and Paragraphs 3 and 
4 of Section 3 of the Interstate Commerce Act. The 
provisions of Section 1 forbid extensions and abandon 
ments of lines of interstate railroads, without authority 
from the Commission, and empower it to require the 
extension of lines. 

Section 3 requires carriers to provide reasonable, 
proper and equal facilities for interchange of traffic 
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between different lines and for receiving, forwat 
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powers the Commission to require a carrier to permit 


and delivering passengers and property. 


another carrier to use its terminal 


line tracks for 


facilities and mai1 
a reasonable distance outside of term 
inals for just compensation, where such use w 
impair the ability of the owning carrier. 

\fter a summary of these provisions the Court 
called attention to the fact that nowhere is power ex 
pressly conferred on the Commission to require th 
erection of union terminals and said: 

Without more specific and express 
found in the act, we 
Congress a 


legislati 
than 1s cannot reasonably a 


purpose to compel the interstate 


to build a union passenger station in a city of 


extent and the great business requirements of | \ 
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ith relation to existing terminals. It would 
statute of the widest effect and would enter int 
tare of every part of the country. Various inter 
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tor the present terminals. A selection of its site 
standpoint of a city might greatly effect property val 


k } J 
likewise local transportati The exercise 
would 


muinals, to 


systems. 


7 1 +} rrier rm hand ‘ 
mpei the carriers to abandon existing te 
j 


acquire new land and 


power 
rights of way and enter 
upon new construction abandon large tracts and t 


territory of the same extent as no longer ne 


ise of the carriers 
Che Court also observed the absence 
statute of all detailed provisions and directions ap 


propriate for the carrying out of such an undertakin 


1 








lo attribute to Congress an intention to authorize 
ompulsory establishment of union passenger stations 
untry over, without special mention of them 


most extraordinar 
usual terminal facilities 
would work a change 
property of a 


business interests of every 


he general 

[ the great 

of tithe and of owners 

kind that would be most 

otate m the co 

[To recognize what is her¢ 

the Commission ler to be 

great throughout the United States 

t as legal, without for effective restraint by tl 
arriers, 


other terests, w« expose ft 





riers 





sought as withis 





aone mm eat 


cities 


‘ 
uld 















RECENT SUPREME 





Court DECISIONS 








to possible abu vit thing but self-imposed restraint 
on bureaucratic extravagance 
When the interest of a great city in its improvements 


is to be promoted entirely at the expe railroads that 
enter it, Congress we 1 be expected to hesitate be fore it 
would change discret leave for the erection of such 
stations 


into positive comnrand In such a case the ex 











penditure of a large amour f capital w t bring with 
it corresponding incre in the railroad revenues. If Con 
gress had mtended to ¢ an executive tribunal unfettered 
capacity for requ ning investment of capital of the 
carriers and the purchase of large quantities of land and 
material in an a proceeding, we may wel!l be confi 
dent that C 1 have made its meaning far 
clearer and more direct than in the present meager provi 
sions of the transpx m act The suggestion of com 
ple uinants is th yut of provisions for local union of main 
tracks and sw " ‘h ng tracks we should use our imaginations 
and develop them into provisions for giant umion passenger 
stations. It is true that the railway systems may be united 
through switches and connecting tracks physical con- 


justily great monu- 
mplicated machinery 
a difference 


nection, but this has not been held t 
mefital structures, extended in their c 


ind superficial extent and expense Chere is 





of real substance between such connecting tracks and 
switches and junctions and a passenger metropolitan union 
station. The latter calls in ng a new entity naturally 
requiring new legislative This court, referring 
to a kindred matt said ast 

“But there is a great diff between the relocation 
of tracks of a k inion and what is proposed 
here. The findings e more than tha mere degree. 
They and their cons« nces are so marked as to constitute 


a change in ki 
that the de- 
fornia v. South- 


In concludins 
cision in Ratlroad | sion of ( 
ern Pacific, 264 U.S 331, involved the necessity of a 
certificate from the Commission approving relocation 
of connecting tracks involved in the establishment of 
a union terminal. The necessity for such approval as 
there held was thought « sistent with the view 
that the Commissio1 to require such 

terminal 

Che case was argued by Mr 
for the petitioner and by Messrs. 
Max Thelen for espondent 





the Court pointed out 


ntirely cor 
without power 
Daniel W. Knowlton 
Jess E. Stephens and 


Taxation—Situs of Intangibles—Double Taxation 

Where a trustee domiciled in one state, there holds se- 
curities in trust for beneficiaries domiciled in another state, 
the beneficiaries having no power to change the location of 
the securities and no present right to enjoyment of the 
trust estate, but with the right thereafter to receive its ac- 
cumulated latter state may not impose a tax 
on such securities. 


income, the 





Safe Det st ( v. Virgimia, Adv. Op. 

Sup ( f Net ~~) P SY 

This appt | the validity of a tax imposed 
by Virginia on s and bonds he Id by a trust com- 
pany in Marylat trust for beneficaries in Virginia. 
The trust was ct by deed by the trustor for his 
minor childret ulate until they reached the 
age of 25 and iy the principal and accumu- 
lated income to the Certain, but not all contingencies 
were provided { se the child: failed to reach 
the prescribe 4 

The Virginia taxing authorities acting in accord- 
ince with the Vi 1 statu question taxed the 
trustee upon the property itself. No tax was imposed 
in \ alee upon t equitable interests of the bene- 
ficiaries. The trustee was taxed in Maryland on the 
securities in his possession in that state. 

The Virgini irts upheld the tax on the whol 
corpus of the trust as applicable and as consistent with 
the Fourteenth Amendment. On appeal this was re 
versed by the Su e Court in the opinion by Mr. 





Justice McReynotps, though the Court was divided 
both as to the result and as to the grounds on which 
the decision should rest. 

The majority opinion rests the decision apparently 
on the broad ground that the statute attempts to im- 
pose a double tax, unjust and oppressive and violative 


of the Fourteenth Amendment as attempting to tax 
property outside of Virginia. 

In reaching the view adopted by the majority MR. 
Justice McREYNOLDs emphasized the facts that the 
securities were actually in Maryland in the possession 
of a trustee clothed with legal title and that no one in 
Virginia had the right to control or presently enjoy the 
trust funds or to cause them to be brought to Virginia. 

They have no legal situs for taxation in Virginia unless 
the legal fiction mobdilia sequuntur personam is applicable 
amd controlling. The court below, recognizing this, held 
the two sons, in conjunction with the administrator of the 
father’s estate—all domiciled in Virginia—really owned the 
fund and that by reason of the fiction its taxable situs 
followed them. 

We need not make any nice inquiry concerning the 
ultimate or equitable ownership of the securities or the 
exact nature of the interest held by the sons. In the dis- 
closed circumstances, we think that is not a matter of 
controlling importance. 

A discussion of general considerations followed, 
regarding the rule that a state may not tax things 
wholly beyond her jurisdiction ; that although ordinarily 
the fiction, mobilia sequuntur personam, determines the 
taxable situs of intangibles, it must yield to the estab- 
lished fact of legal ownership, presence and control 
elsewhere to avoid patent injustices which might other- 
wise result. 

The opinion then continued : 

Tangible 

yond the 


personal property 
owner's dormoie may 


permanently located be 
not be taxed at the latter 


place. Intangible personal property may acquire a 
taxable situs where permanently located, employed and 
protected. — 

Here we must decide whether intangibles—stocks, 


bonds—in the hands of the holder of the legal title with 
definite taxable situs at its residence, not subject to change 
by the equitable owner, may be taxed at the latter’s domi- 
cile in another State. We think not. The reasons which 
led this court in Union Refrig. Transit Co. v. Kentucky, 
199 U. S. 194, and Frick v. Pennsylvania, 268 U, S. 473, 
to deny application of the maxim mobilia sequuntur per- 
sonam to tangibles apply to the intangibles in appellant's 
possession. They have acquired a situs separate from that 
of the beneficial owners. The adoption of a contrary rule 
would “involve possibilities of an extremely serious char- 
acter” by permitting double taxation, both unjust and 
oppressive. And the fiction of mobilia sequuntur personam 
“was intended for convenience, and not to be controlling 
where justice does not demand it.” 

After a brief discussion of authorities, which were 
thought distinguishable here, the opinion was concluded 
as follows: 

_It would be unfortunate, perhaps amazing, if a legal 
fiction originally invented to prevent personalty from 
escaping just taxation, should compel us to accept the irra- 
tional view that the same securities were within two States 
at the same instant and because of this to uphold a double 
and oppressive assessment. 

The judgment of the court below must be reversed 
and the cause remanded for further proceedings not incon- 
sistent with this opinion. 

Mr. Justice Stone delivered a concurring opinion 
expressing approval of the result on the facts of the 
case, but pointed out that it was unnecessary for the 
Court to enter upon a consideration of the taxability of 
the beneficiary’s interest. 


If the question were here I would not be prepared to 
go so far as to say that the equitable rights in personam 
of the beneficiaries of the trust might not have been taxed 
at the 


place of their domicile quite as much as a debt 
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secured by a mortgage on land in another jurisdiction, not- 
withstanding the fact that the land is also taxed at its situs. 
In neither case, if the threat of a double taxation were 
controlling, which under the decisions it is not, . would it 
seem that in any real sense is there double taxation, since 
the legal interests protected and taxed by the two taxing 
jurisdictions are different. 
Mr. Justice 
Justice STONE. 
Mr. Justice Ho-mes expressed the view that the 
tax was properly imposed by Virginia. He urged that 
persons residing in one state and owning an equitable 
interest in a trust held in another state could be taxed 
by the former state in respect of that equitable interest. 


BRANDEIS concurred with Mr. 


y must be within the juris- 
diction puts the emphasis on the wrong thing. The owner 
may be taxed for it although it never has been within the 
State. It seems to me going still further astray to 
rely upon the situs of the debt. A debt is a legal relation 

between two parties and, if we think of facts, is situated at 

least as much with the debtor against whom the obligation 
must be enforced as it is with the creditor. To say that 
a debt has a situs with the creditor is merely to clothe a 
foregone conclusion with a fiction. The place of the prop- 
erty is not material except where inability to protect car- 
ries with it inability to tax. But that is an exceptional 
consequence. One State may tax the owner of bonds of 
another State, although it certainly contributes nothing to 
their validity. . . . It is admitted 


The notion that the property 


that Maryland could 
tax the trustee in this case although most at least of the 
securities handed over were beyond the power of Maryland 
to affect in any substantial way. The equitable owners of 
the fund were in Virginia and I think they could be taxed 
for it there. 
The case was argued by Mr. Littleton M. Wick- 
ham for the appellant and by Mr. Henry R. Miller, 
Jr., for the appellee. 


Taxation—Classification of Carriers for Purposes 
of Taxation 

A state statute imposing a tax on common carriers of 
freight by motor vehicles over public highways operating 
between fixed termini and over regular routes does not 
create an arbitrary classification by imposing a different 
and less burdensome tax on all other freight carriers by 
motor, whether public or private, which do not operate 
between fixed termini and over regular routes. 

Bekins Van Lines, Inc. v. Riley, Adv. Op. 96; 
Sup. Ct. Rep., Vol. 50, p. 64. 

The appellants in this case are common carriers 
engaged in hauling freight along public highways over 
regular routes between fixed termini. They sought 
to enjoin the enforcement of a statute of California 
imposing a tax of 5% of gross receipts, in lieu of all 
other taxes, on common carriers of freight by motor 
vehicles operating between fixed termini and over 
regular routes. All other carriers, common and pri- 
vate, are subject to different, and allegedly less burden- 
some exactions. 

The appellants urge that the classification based 
on operation between fixed termini and over regular 
route is arbitrary and violates the Fourteenth Amend- 
ment. 

The statutory court dismissed the bill and on di- 
rect appeal its decree was affirmed by the Supreme 
Court in an opinion by Mr. Justice McREeyNo ps. 
Explaining the Court’s reasons for upholding the classi- 
fication he said: 
respect of classification has 
here. We are unable to 
the one under 
per result; 


The power of a State 
often been declared by 
say that there was no reasonable basis 
consideration; the court below reached the pr: 
and its decree must be affirmed. 

Appellants voluntarily assumed the posi 


opimons 


tion of common 


carriers operating between fixed termini and enjoy all 
consequent benefits. 

That a marked distinction exists between common and 
private carriers by auto vehicles appears from Frost v. 
Railroad Commission, 271 U. S. 583 and Michigan Public 
Utilities Commission v. Duke, 266 U. S. 570. Sufficient 
reasons for placing common carriers, operating as appel 
lants do, in a special class are pointed out by Raymond v. 
Holme,—Minn.—( Dec. 4, 1925) ; State v. LeFebvr« M 
—(April 13, 1928); Iowa Motor Vehicle Assn. v. | 





of Railroad Comruissioners,—Iowa—(Sept. 28, 28) ; 
Liberty Highway Co. v. Michigan Public Utilities Com- 
mission, 294 Fed. 703. Their use of the highways 

ably will be regular and frequent and, therefore, unusually 
destructive thereto Also at will expose the publ to 
dangers exceeding those consequent wpon the occasional 


movements of other carriers.” 

The case was argued by Mr. Samuel T. Bush 
for the appellants and by Mr. Frank L. Guerena for 
the appellee. 

Taxation—Validity of California Tax on Motor 
Vehicle Fuel 


The California statute imposing a tax on distributors of 
motor vehicle fuel used for operating vehicles on the high- 
ways may not to be challenged as a violation of the Fed- 
eral Highway Acts forbidding the charging of tolls on 
roads built with aid of federal funds, by persons having no 
interest other than that of owners and users of such ve- 
hicles on the highways. 

Riley, Adv. Op. 95; 


Sup. Ut Rep ; 


Williams v. 
Vol. 50, p- 63. 
The appeal here was from a decree of a federal 
court of three judges dismissing plaintiffs’ bill for an 
injunction restraining the State Controller from en- 
forcing the Motor Vehicle Fuel Tax Statutes of Cali- 
fornia. 
An Act of Congress providing aid to states for 
road building and directing “that all highways con- 
structed or reconstructed under the provisions of this 
Act shall be free from tolls of all kinds,” was assented 
to by California. Under its provisions the State re- 
ceived large sums of money from the federal govern- 
ment. 
Later the State imposed taxes of about three cents 
a gallon on motor vehicle fuel, to be paid by distribu 
tors. Reimbursement was provided for in respect of 
fuel purchased for use other than operating vehicles 
on the highways. 
The appellants operate motor vehicles on the high- 
ways, just as many other citizens and taxpayers do, 
and must buy fuel for them at a price enhanced by the 
three cent tax. They accordingly brought this suit to 
prevent enforcement of the tax exactions, asserting 
that the tax imposes a toll on them for use of the high- 
ways, depriving them of property without due process 
of law, in violation of the Fourteenth Amendment and 
contrary to the federal highway acts. 
The majority of the Court, in an opinion by Mr 
Justice McReyNo ps, took the view that the validity 
of the state law could not be tested in this suit, saying: 
Appellants may not undertake to test the validity of 
the questioned acts by a proceeding of 
Frothingham y. Mellon, Sec’y of the Treasury, 
447, 487, 488, announces the applicable doctrine 

“The administration of any statute, likely to produce 
additional taxation to be imposed upon a vast number of 
taxpayers, the extent of whose several liability is indefinite 


this character 
262 | > 


and constantly changing, is essentially a matter of public 
and not of individual concern.” 

The Federal Courts have no power per se to review 
and annul acts of state legislatures upon the ground that 





they conflict with the Federal or State constitutions. “That 


question may be considered only when the justification for 
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some direct injury iffered or threatened, presenting a 
justiciable issue, is made rest upon such an act.” 

A minority Court, including the CHIEF 
Justice, Mr. Jt VAN DEVANTER, and Mr. 
Justice BUTLER express the view that 

“the appellants’ status is such as entitles them to test 
the validity of t | ites in question; that 
these statutes do or the use of highways 
within the meanit f the limitation %ontained in the 
Federal Highway acts, and are not subject to the other 


d ag st them; and that for these reasons 


below should be afhrmed.” 

The case was argued by Messrs. Edwin C. Ewing 
and W. R. Crawf for the appellants and by Mr. 
Frank L. Guerena for the 


objections urgt 
the decree 


appellee 


Statutes — Federal Employers’ Liability Act — No 
Recovery in Absence of Employer’s Neg igence 


Where employees engaged in flying switch operations 
have no knowledge or reason to believe that another em- 
ployee on or near the tracks is in a position of danger 
from such switching operations, their failure to warn the 
latter of impending switching movements is not a breach 
of duty owed to him and does not constitute negligence 
to support an action for damages eae the employer. 


ny Ags Ohio Ry. Co. z has, Adv. Op. 
92; Sup. Ct. Rep., Vol. 50, p. 42. 

reviewed was rendered in a 
suffered while 
commerce. 


The judgment here 
suit to recover damages for an 
an employee of the railroad in 


injury 
interstate 


The plaintiff us speeder car in his work and was 
accustomed to walk from his house across the railroad 
tracks to this car. He testified that on the morning 
of the accident he looked for approaching trains, but 
neither saw nor heard any. Accordingly he started 
to climb over a coal car standing on a track, but while 
attempting to do so the coal car was struck by a string 


of cars propelled by a flying switch and he was thrown 
by the amapact and injured. The testimony was that 
the switching crew d no knowledge or reason to be- 
lieve that the plaintiff was in a position of danger. 

It further appeared that the plaintiff was an ex- 
perienced employee, familiar with switching operations. 
There was proof that it was customary to notify per- 
sons engaged in unloading cars before making a switch- 
ing operation likely to affect them, but such notice was 
exclusively for persons so engaged. There was no evi- 


dence of any custom to give such notice to persons 
engaged on or about the tracks. 

On this evidence the defendant moved for a di- 
rected verdict on the ground that no negligence had 
been proved on the part of the railroad. This motion 
was denied and judgment entered on a verdict for 
a The Appellate Court affirmed the judgment 
and the Supreme Court of Illinois refused to review 
the decision. 

The Supreme Court then granted certiorari to the 
Appellate Court, despite a contention that the railroad 
had not exhausted its remedy by asking the Appellate 
court to certify to the State Supreme Court that ques- 
tions of were involved. On this point 


importance 
the Court cited 2 nneapolis etc. R. Co. Rock, 279 
U. S. 410. Having found jurisdiction, the court con- 


sidered the merits, and in an opinion by Mr. JUSTICE 


SANFORD reversed the decision on the ground that it 
was error to deny the defendant’s motion for a di- 
rected verdict for failure to show any negligence on 
the part of the railroad. In discussing the case the 


Court emphasized the fact that there was no breach of 
any duty owed to the plaintiff in failure to notify him 


of the switching operation, whatever may have been the 
duty to notify persons known to be unloading cars. 

The negligence complained of is that in making the 
flying switch the standing cars were struck with great and 
unnecessar y force; that it was the established custom of 
the railway company to give due notice and warning to 
all persons in or about such cars before moving or shunt- 
ing other cars against the standing cars; and that such 
notice or warning was not given upon the occasion in 
question. The evidence, however, is that the notification 
or warning was exclusively for persons, not employes, 
engaged in unloading cars. There was no custom or duty 
of that kind in respect of employes engaged on or about 
the tracks. If there was a violation of duty, therefore, 
on the part of the railway company, it was not of a duty 
owing to Mihas; and the rule is well established that it 
is not sufficient for a complainant to show that he has 
been injured by the failure of another to perform a duty 
or obligation unless that duty or obligation was one ow- 
ing to the complainant. 

There is nothing in the record to show that employes 
engaged in the switching operation knew or had reason to 
believe that Mihas was in any position of danger. In the 
absence of such knowledge or ground for belief, they were 
not required to warn him of the impending switching 
operation or take other steps to protect him. 

The case was argued by Mr. David H. Leake for 
the petitioner and by Mr. Joseph D. Ryan for the 
respondent. 


Insurance—Control and Regulation—Limitation on 
Number of Agents 

A state statute permitting a limited number of agents 
to represent an insurance company in a specified area and 
requiring the payment of a license fee of $500 for each 
additional agent appointed in such area is not violative of 
the rights of prospective agents to engage in a lawful oc- 
cupation, but is a regulation imposed upon the company, 
constituting a condition precedent to its right to appoint 
additional agents. 

Herbring v. Lee, Insurance Commissioner, 
Op. 87; Sup. Ct. Rep., Vol. 50, p. 49. 

A statute of Oregon provides that insurance com- 
panies may appoint one agent for each city, town, or 
village in the State, and an additional one in cities with 
50,000 or more inhabitants, but that other additional 
agents may be appointed only on the payment of an 
of $500 for each such additional 


Adv. 


annual license fee 
agent. 

The appellant sought a certificate permitting him 
to act as agent for a foreign insurance corporation in 
a city where the company already had two agents. The 
insurance commissioner denied his application for such 
certificate, saying that the company should make the 
application. The company thereupon did make such 
application and this time the same was refused be- 
cause the $500 statutory license fee had not been paid. 

The county court then ordered the insurance com- 
missioner to issue the license sought, but on appeal the 
Oregon Supreme Court reversed the order on the 
ground that the fee of $500 constituted a condition 
precedent to the company’s right to appoint the agent, 
that a foreign corporation must comply with the state 
law to entitle it to appoint an agent, and that the pros- 
pective agent’s rights depend on the company’s com- 
pliance with the law. 

On appeal the Supreme Court affirmed this in an 
opinion delivered by Mr. Justice SANForD. He first 
stated the appellant’s contention that the statute con- 
stitutes an unconstitutional attempt to deprive the in- 
dividual of his right to carry on a lawful occupation. 
Rejecting this contention, the Court said: 

This position is not well taken. Subd. 8 of section 

6388, as appears upon its face and from the entire context, 
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is not directed against individual insurance agents and 
imposes no restriction upon them, but is, as construed by 
the supreme court of the State, a provision requiring the 
insurance company itself to pay a $500 fee as a condition 
precedent to its right to appoint an additional agent to 
represent it in any city. To exercise this right, as indi- 
cated by the statute, it must apply to the insurance com- 
missioner and pay the additional license fee for such agent. 
It is plainly no interference whatever with the right of the 
individual to carry on the business of an insurance agent, 
or class legislation in this respect. It is obvious that, as 
pointed out by the Supreme Court of Oregon, in order 
that an agent may be licensed to represent a company there 
must first be a compliance by the company with the re 
quirement of the statute; the right of one applying for a 
license to act as an agent for the company being contingent 
upon such compliance. No one has the right to receive 
a license to represent a company as its agent, when the 
company itself has no right to appoint him. And the 
contention that the statute is an unconstitutional interference 
with the individual rights of Herbring himself in con 
ducting the business of an insurance agent, is without merit. 
The Court then adverted to the contention that the 
statute was invalid as a regulation of the company be 
cause unreasonable, arbitrary and capricious which 
cannot be supported under the police power. This 
question was thought not properly raised before the 
Court and was left undecided. 


The case was argued by Mr. Thomas McMahon 
for the appellant. 


Constitutional Law—Equal Protection—Abolition 
of Remedy in Certain Cases 


The Connecticut statute abolishing the right of action 
of a gratuitous passenger against the owner or operator of 
a motor vehicle, for death or injury, certain cases excepted, 
is not in violation of the federal Constitution, even though 
the right of action remains in similar cases against owners 
of vehicles other than motor vehicles. 

Silver v. Silver, Adv Op 67 : Sup. Ct Rep., Vol 
50, p. 57. 

The Court here considered an appeal from a judg 
ment of the Supreme Court of Connecticut in which 
the appellant challenged the constitutionality of a 
statute of that State limiting the liability of an owner 
or operator of a motor vehicle. The statute (Chapter 
308 of Public Acts, Connecticut 1927) provides that 
no person transported gratuitously by the owner or 
operator of a motor vehicle as guest shall have a cause 
of action against such owner or operator for injury, 
death or loss, unless the acident shall have been in 
tentional or caused by heedlessness, or reckless disre 
gard of the rights of others. Exceptions from the 
limitation of liability are expressly provided in cases 
of vehicles operated by common carriers and in cases 
where the car is being demonstrated to a prospective 
purchaser. 

The suit here was brought by a wife against her 
husband to recover damages for injuries sustained 
while carried gratuitously as a guest. The court of 
first instance gave judgment for the husband and the 
court of last resort affirmed this by divided bench. 
The appellant urged that the vice in the statute con- 
sisted not in its failure to distinguish between pas- 
sengers who pay and those who do not, but between 
gratuitous passengers in motor vehicles and those in 
other types of vehicles. 

The Supreme Court rejected the appellants’ con- 
tention in an opinion delivered by Mr. Justice STONE. 
He first observed that that it was unnecessary to elab- 
orate the rule that in the attainment of a permissible 
legislative object the abolition of old rights existing at 
common law and the creation of new rights are not 
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prohibited by the Constitution. The existence of an 
evil arising from the multiplicity of suits in the class of 
cases affected and the propriety of the statutory remedy 
were then adverted to. Of these the Court said: 


The use of the automobile as an in 
transportation is peculiarly the subject of regu 
cannot assume that there are no evils to be corrected or 
permissible social objects to be gained by the present 
statute. We are not unaware of the increasing frequen 


i 





f litigation in which passengers carried gratuitously 
automobiles, often casual guests or licens sees, have soug 
the recovery of large sums for injuries alleged to hav 
been due to negligent operation. In some jurisdictions 
has been judicially determined that a lower standard 
care should be exacted where the carriage in an type 


vehicle is gratuitous. Whether there has een a 
serious increase in the evils or vexatious litig mn in t 
class of cases, where the carriage is by auton: bile, is for 
legislative determination and, if found, may well be t 
basis of legislative action further restricting the liabilit 
Its wisdom is not the concern of courts. 

It is said that the vice in the statute is not i 
distinguishes between passengers who pay and those wh 
do not, but between gratuitous passengers in automobiles 
and those in other classes of vehicles. gut it is not 
evident that no grounds exist for the distinction that we 
can say a priori that the classification is one forbiddet 
without basis, and arbitrary. 

Granted that the liability to be oy water upon thos 
who operate any kind of vehicle for the benefit of a mere 








guest or licensee is an appropriate subject of legislative 
restriction, there is no constitutional requirement that a 
regulation, in other respects permissible, must reach ever 
class to which it might be applied—that the legislature 
must be held rigidly to the choice of regulating all 





none. . . In this day of almost universal hi ay trans 
portation by motor car, we cannot say that abu rig 
inating in the multiplicity of suits growing out of the 
gratuitous carriage of passengers in automobiles do not 
present so conspicuous an example of what the legisla 
ture may regard as an evil, as to justify legislation aime 
at it, even though some abuses may not be hit It 
is enough that the present statute strikes at the evil wher: 


it is felt and reaches the class of cases where it most 
frequently occurs. 
The case was argued by Mr. Thomas R. Robin 
son for the appellant 


In the November, 1929, issue of the JouRNAL, in 
the report of the case of the London Guarantee and 
\ccident Co., Ltd., vs. Industrial Accident Commis 
sion, it is stated that the case was argued by Mr. Leo 
C. Weiler on behalf of the appellee. This is an error, 
as Mr. Weiler argued on behalf of the appellant and 
Mr. George C. Faulkner, Jr., represented the appellee 





Devise Uniform Crime Reporting Plan 


UNIFORM system of crime reporting, 

which the authorities may determine the ex 
tent of the crime wave and its relationship to other 
conditions, has been devised by a committee of the 
International Association of Chiefs of Police, headed 
by Mr Bruce Smith. The committee’s work, en 
titled “Uniform Crime Reporting,” was recently sub 
mitted at a conference held in Washington of the 
chiefs of police of several cities, and consultants 
of the National Commission on Law Observance 
and Enforcement. It is now in print and available 
for police officials and criminologists. 

The chairman of the committee on uniform 
crime records is Police Commissioner Rutledge of 
Detroit. Former Cl ief August Vollmer of Berke- 
ley, now Professor of Police Administrati mn at the 
University of Chicago, is another memb«e 
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\ Department ¢ ited to 


\Vlent 1 oT Interesting 
( 


the 


Recent Books in Law and Neighboring Fields and to Brief 
and Significant Contributions Appearing in 
‘urrent Lezal Periodicals 


Among Recent Books 


Gcrimany, 
Matman. 


Hk Goi l Adi ra ; j 
by Fredet slackly and Miriam | 





1928 Balt Phe ns Hopkins Press 
Pp. xiv, 7/70. 7 truly ponderous volume of 770 
pages is the first es of treatises planned by the 
Institute for | nment Research under the title 
“Studies in Ads tration.” In twenty long chapters 
he whole subst f the present German constitu- 
tional law is exp 1 in such detail that any English 
or American student enabled by this book to master 
that great and « subject, as is also the German 
student who use ginal text of the German con- 
stitutional la nd the German special literature on the 
Constitution of the German Republic and on the whole 
complex of administrative institutions connected there 
with. The Rei eg and the Reichsrat, the two great 
legislative bodies of the German Republic, the office of 
the National Pre nt, the National abinet, the de- 
partmental orga tion of the same, the laws and the 
practice governing revenue and yperty administra 
tion, the budget iministration of the debt, sub 
jects dealt with in the first chapters, are followed by 
the exposition 9 rnment and administration in 
the single states forming the German Empire, a survey 
of the laws and titutions of local government, and 
by a very clear ¢ forth of tl legal position of 
public officers, fo ed by a chapter on the adminis- 
tration of police 1 one on the administration of 
justice. Next come an elaborate survey of the admin- 
istrative courts several very useful chapters on 
educational adn ration, on the administration of 
economic enterprises by the Empire, on insurance and 
social welfare n the forms and legal principles 
governing administrative action in general. A bibliog- 
raphy covering almost seventy pages is added. Its full- 
ness shows that t 1uthors have built their work on 


an almost exhaust knowledge of the source material 
of present Germai mstitutional and administrative 
life. They ha leed realized their intention “to 
show the governmental and administrative system of 
Germany a wking reality.” They are right in say- 
ing that to d nvolves not only a study of the 
constitutions, | nd ordinances forming the legal 





structure { o its underlying 





political philosop! t and practice and the 
function that it seeks il Indeed the authors 
have taken a very wide field for their studies and 
exposition.—I should say perhaps too wide. That is, 
it was una t they couldn’t accomplish their 
plan equally well in all its numerous parts So I should 
like to say that 1 ery great omplex subject of 
political philos r, better heory, which plays 


German public la 


w and in 





the development of German administrative institutions, 
has not been sufficiently considered in this book.. But 
this does not greatly diminish the value of the same, 
because undoubtedly the authors in fact wish before all 
to survey and to explain the German constitutional and 
administrative system in its practical function as a part 
of the national life of Germany. 

The great value of a book like the present one 
depends, of course, more on its absolute reliability in 
its endeavor to “translate,” as it were, legal and 
political institutions of one great nation into the lan- 
guage, and thereby into the full consciousness and 
understanding, of another great nation. The execution 
of such a task depends upon the thoroughness of the 
studies of the authors in respect both of law and of the 
main facts which together represent the actual consti- 
tutional and administrative life. From this point of 
view the present book must be acknowledged as a real 
success of the very laborious and painstaking work 
done by the authors. They present the subject matter 
in a very clear style and show their thorough under- 
standing of those actualities of German Republican 
institutions and their dynamics. They have avoided 
better than most of their predecessors in such work 
those mistakes which only too often are a consequence 
of an insufficient or superficial understanding of the 
specific esprit of the institutions of a foreign nation. 
Mr. Blachly and Mrs. Oatman give no reason to doubt 
that they have acquired full mastery both of the funda- 
mental principles and of the administrative duties of 
modern Republican government and administration in 
Germany. They give to the reader a clear insight into 
the relation of all the parts of governmental and 
administrative machinery of the country one with the 
other. The authors also have studied closely the prac- 
tical application of this machinery during the first 
decade of the life of Republican Germany, and there- 
fore, they know well the problems which have been 
raised by the clashing of the conflicting views and 
interests of the political parties and of the social and 
economic forces standing behind them. But they have 
wisely refrained from going too deeply into controver- 
sial matter unavoidably produced by a new constitution 
of a great nation which is the product of the unparal- 
leled events which have shaken the whole national life 
of Germany and which ended in a revolution not only 
in the mere forms but to a large extent in the whole 
complex of national life and of almost all political con- 
cepts which the nation had developed in more than two 
hundred years of its political life. 

The authors do not fail to lay down their opinions 
and to utter their criticism on several of those impor- 
tant problems which modern constitutional life in Ger- 
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many contains. Thus to give one example: their de 
scription of the competence and activity of the National 
Cabinet ends with the expression of the very justified 
doubt whether the German Constitution has not heaped 
up too many controls hampering the speedy and suc- 
cessful action of the Cabinet. “Particular objection,” 
they say, “may well be made to the growing custom of 
requiring the consent of the Reichsrat, of the National 
Economic Council, of a committee of the Reichstag, or 
of some other agency, as a condition preliminary to the 
issuing of ordinances. Political, legal, and judicial 
control would seem to be sufficient to ensure that ordi- 
nances remain within the limits set by the Constitution 
and the laws, and that they be adapted to the political, 
economic, and social situation as this situation might 
appear to the people’s representatives.” And not less 
true is the further critical remark of the authors in this 
connection: “The rather lengthy list of controlling 
agencies suggests doubts as to the necessity and value 
of so many and so scattered checks upon the admin 
istration, which appear to violate the fundamental prin 
ciple of parliamentary government, that (except for 
infractions of law under circumstances calling for judi 
cial intervention) the Cabinet’s responsibility for policy 
and administration should be directly and solely to the 
legislature.” The method which the authors use of fre 
quently drawing comparisons between the working of 
German institutions and the corresponding [ederal 
ones, is no doubt useful to the American reader, but | 
should not agree with all the views of the authors 
expressed in such remarks, as far as the administration 
of the United States is concerned. 

To sum up, the volume offered to the public by 
Mr. Blachly and Mrs. Oatman is a notable and praise 
worthy contribution to the very important task of mod 
ern American political science to give to students and 
to the public at large free access to the real sources of 
administrative and constitutional law and of the public 
institutions of the other great nations of the world 
Not only “theory” of modern public law, but also the 
practical exigencies of modern international inter 
course require before all that each great nation should 
be enabled by its schools of political science and by its 
writers to get an unbiased and full insight into the 
actual organization and character of public authorities 
of the single national states, and, as I have already 
hinted, and which is not less important, they should be 
enabled to get an insight into the spirit of peculiar 
governmental and judicial constitutions dominating and 
developing national life. 

Harvard Law School Josepu RepLicu 


The President's Removal Power Under the Con 
stitution, by Edward S. Corwin. 1927. New York: 
National Municipal league. Pp. xv. 70 

The Appointing and Removal Power of the Presi 
dent, by Charles E. Morganston. 1929. Washington 
Government Printing Office. Pp. xv, 224 (70th Con 
gress, 2d Sess., Senate Doc. No. 172 

Professor Corwin’s article in the April, 1927, 
number of the Columbia Law Review was the most 
acute criticism of the decision of the United States 
Supreme Court in Myers v. United States, and its 
appearance, with some revision, in book form is wel 
comed by those interested in the president’s power to 
remove from public office. Professor Corwin makes 
a skillful analysis of the historical evidence, and shows 
that this evidence does not support the view taken by 


the court. The Myers case is perhaps the most impor- 
tant decision in which the court has relied upon his- 
torical evidence, and it is interesting to contrast the 
means by which, through the examination of the same 
data, the court, through Mr. Chief Justice Taft, reaches 


one result, whereas Justices McReynolds and 


Brandeis 
reach the opposite result. The case is an important 
illustration of the fact that the teachings of history 
vary with the views of those seeking to be taught 

Dr. Morganston’s monograph is an interesting and 
useful collection of materials bearing upon the history 
of the president’s power of appointment and removal 
[It is not well written and is in places incoherent. The 
reader must guard himself against inaccurate state 
ments, and also against inadequate discussions of cer- 
tain topics. Thus, in the face of the Myers case, the 
author says on page 91, with respect to inferior officers, 
that Congress “can control both the method and condi- 
tion of appointment and removal as they may see fit 
If the president is given power by Congress to appoint 
such an officer, he receives this grant of power with 
the conditions and limitations upon which it is made.” 
Yale School of Law WaLtTter F. Dopp 
\ 


The Law of Corporations, by Henry Winthroy 


sallantine, Professor of Law at the University of 
California. Chicago: Callaghan and Company, 1927 
Pp. LXIX, 927.—While this book purports to be 
founded upon the abridged edition of the work on Pri- 
vate Corporations by Chark and Marshall, there is little 
resemblance to that popular treatise of more than a 
quarter of a century ago. It is fresh in its newness of 
approach, though the arrangement of the topics is 
orthodox. It is, for the most part, clear and concise, 
and as exhaustive as a treatise of nine hundred-odd 
pages can be in as intricate and developing a subject 
as private corporations. It is not merely a compilation 
of rules or principles developed by the numerous, one 
might say, almost numberless, cases on the subject, but 
it expresses the principles as the author conceives them 


to have been developed with a careful analysis of tl 
inderlying reasons for the rules. And when the 
apparent rules seem bad, Mr. Ballantine is not hesitant 


ic 


| 


in expressing his opinion as to what should be the 
proper development or statutory change. One might 
also add that Mr. Ballantine has inserted sufficient of 
his own theories to make the book something more than 
the ordinary textbook on corporations 

One notable contribution that Mr. Ballantine has 
made in his book is the foot-note material supporting 
his statements of the law. One finds citations to many 
law review articles and notes in law reviews. This 
ought to be the logical development in textbook writ 
ing. It is a recognition of the fact that the best law 
writing is being done in these periodicals by men who 
have sufficient time to take some large or small part 
of the law and develop it, criticise it, and make some 
attempt to find a correct solution. Too little of this 
material appears in the decisions of courts of | 
sort, though there are a few of the more prominent 
It may be that lawyers 


ast re 


judges using this material. 
generally have not discovered its worth. Its impor 
tance is recognized in a review appearing elsewhere 
in these words: “Truly leading cases are chosen for 
discussion, while the citations to law review articles, 
for the lawyer seeking to write something other thar 


1. 28 Col. L. Rev. 838, Carroll M, Shanks 
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mere sprawling briefs and 
guidance where important 
volved, cannot 


for the serious seeker after 
business decisions are in- 


} ‘ 


be too much applauded.” 
While one reviewer? has disapproved of the ar- 
rangement of the material with reference to student 


that a more 
to introduce the student 
normal functioning of an 
association admitted to be a perfect corporation, i. e., 
by approaching the problems showing the division of 
control between the shareholders and the directors, the 
duty of the directors to the shareholders, the relation 
of the shareholder among themselves, their relation to 
the corporation’s creditors, etc. The orthodox approach, 
while admittedly not perfect, seems to be as clear and 
logical as that suggested by this reviewer. It should 
also be noted that ordinarily no student would start at 
the beginning and read through to the end. The prob- 
lems that trouble him in class, he may get light on from 
some textbook. The textbook is a mere secondary aid, 
certainly not to be encouraged as the usual place to go 
when in doubt 

Mr. Ballantine 


use, one might question his 
logical arrangement w 


to problems showing the 


suggestion 


uld be 


also made an effort to confront 
those harder problems which many texts fail to con- 
sider. If there is wuthority, or little authority, on 
the particular point the subject is not dropped. 
often the mere commercial type of textbook takes one 
to the problem but makes no attempt at the solution. 
The commercial writer may well take note of this to 
the advantage of the 

The newer topics in 
such as non-par stock, 
tions have an import 


Te 10 


profession generally. 
the law of corporations, 
voting trusts, and re-organiza- 
| nt part in the make-up of this 
book. Where the discussion is brief, one usually finds 
citations to articles that have considered vague subjects 
adequately and more or less completely. 

That this has met the approval of practi- 
tioners is noticeable from the complimentary reviews 


book 


in several of the leading law reviews. One prominent 
reviewer puts it as follows: “It is good for a practi- 
tioner from time time to withdraw into his study 
and read a comprehensive brief textbook on some 
fundamental topi nnected with his practice. It 
counteracts the disintegrating influence of the daily 
search for precedents in the obscure region of litiga- 
tion. For students, old or young, this book will prove 
instructive and stimulating.”* The present reviewer 


h this statement concerning the book’s 


NorMAN D., LAtTTIN. 


quite agrees wit 
worth.* 
College of Law, O State University 

Cases on lurisprudence, by Sherman 
Steele 1927 New York: Prentice-Hall, Inc. Pp. XI, 
897.—This is book for use in law schools which 
require a somewhat condensed course in equity. The 


a Case 





topics covered include the origin and nature of equity 
jurisdiction, general principles governing assumption 

2 37 Yale Li J 84, Alex ler Hamilton Frey reviewing 
Ballantine on ( M I however, starts his review with 
these words: “This is t st useful treatise of its size on the law of 
private corporations tha yet been pul ed.” 

> 2 oe s R 2. Wrightington reviewing Ballantine on 
Corporations 

4 See a M I 1; 183 Cornell L. Q. 494. These two 
eviews are by H ‘ i Robert S. Stevens, respectively Mr 
Wilgus says This is c ellent work not only for students, for 
whon all f teachers and practitioners as 
well.’ ens sa a frequently we find that 
a text ng but the pearls which he has gleaned 
from ju g r : mvenience, on a thread of 
orderly thought. Profe ndote book le ast ot Gis eon ine 
value and usefulness w found in the fact that he has been bold 
enough to reason i ss n Where the prob 





the conflicting argu 
of reason lies.” Few 
reviewer 


lems are difficult ar 
ments and indicates 


erse 





of jurisdiction, injunction against torts and related sub- 
ject-matter, specific performance of contracts, forfeit- 
ures, priorities, equitable conversion, reformation and 
cancellation of instruments. 

The material consists of three types, namely, short 
statements by the author at the beginning of each chap- 
ter in which he expounds legal history and law ger- 
mane to the chapter heading, American cases, and very 
brief footnotes. The author digests introductory to the 
chapters would seem to discourage the student from 
careful study and analysis of the cases and prevent him 
to some extent from getting the full intellectual disci- 
pline which the case method is designed to bring about. 
The absence of English cases leaves the student with- 
out much light on the historical development of many 
doctrines. The number of cases given is 308, which is 
much smaller than is found in the standard case books 
on corresponding topics. The footnotes do not lead the 
student to the very extensive and valuable material 
found in the law reviews. There seem to be no cita- 
tions except to cases. Georce G. Bocerrt. 
University of Chicago Law School. 

Marketing: 4 Farmer's Problem, by Benjamin F. 
Goldstein. 1928. New York: The Maxmillan Co. — Pp. 
xiv, 330.—The author writes from experience gained 
while serving as counsel for a committee from the IIli- 
nois legislature investigating the Chicago grain market 
The approach is legal, but practical, as a reading of the 
book will demonstrate. 

In so far as marketing involves terminal facilities 
for warehousing, cash grain movements and practices 
in the trade therewith concerned, we may expect this 
book to uncover facts of importance to trader and pro- 
ducer alike. 

Clark has written that “marketing consists of 
those efforts which effect transfers in the ownership 
of goods, and care for their physical distribution. The 
need for marketing grows out of the division of labor, 
particularly as manifested in large scale production and 
in the localization of industry.”" 

Goldstein devotes most of his book to an analysis 
of warehousing in the Chicago grain area. The treat- 
ment is historical. In the book we find numerous sug- 
gestions for improvement in the marketing machinery 
It is not made clear, however, at any time, how the 
farmer can ever be expected to help in the solution of 
this problem. 

Chicago’s position makes it the most important 
grain transfer point in the United States. The board 
of trade dates from 1848, though its modern activity 
began in 1857. Early the board sought to regulate 
grain deliveries, which proved most difficult after the 
civil war. 

The “Warehouse Act of 1851 provided that ‘no 
receipt should be issued for grain not actually in store: 
that property in store should not be transferred with- 
out the consent of the party holding the receipt.’ ’ 
Little was done, however, to correct abuses until the 
board of trade and others sought for laws to prevent 
them 

The act of 1867 differentiated between “private” 
and “public” warehousemen, in an effort to prevent 
grain-mixing save under regulation. Much of the 
profit in grain is derived from mixing grain to obtain 
a grade above that of part of the grain stored while the 
producer obtains a price for inferior stock. The rail- 
roads seldom delivered grain as scheduled and lent 


1. Fred Clark, “Principles of Marketing,” p. 1 (Macmillan). 
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themselves to monopoly storage and excessive charges. 
The farmer had not learned to diversify and grain 
prices (wheat chiefly) plus losses through railroad 
taxes and charges made for discontent among the help 
less agriculturists. 

The constitution of 1870 set up legal safeguards 
and defined public warehouses as those “in which stor- 
ing was for compensation, whether the grain ‘be kept 
separate or not.’” The board of trade lost all inspec 
tionary control. Only in Illinois were the Granger 
ideas made part of the constitution, a fact which made 
for rigidity in practice. In the next year a board of 
railroad and warehouse commissioners was established ; 
and it was faced with all the difficulties that had con- 
fronted the board of trade, plus a rather inelastic 
schedule of rates set by law. Storage rates thus deter- 
mined by law are unlike freight rates which are amen 
able to commission manipulation. 

The case of Munn vs. Illinois made it clear that 
warehouse operators were controllable as public serv- 
ants in the utility sense, as we now regard regulation 
After 1890 Chicago lost some of her grain trade 
because of through shipment for exports. We read 
that future trading arose naturally and became the 
backbone of such protective devices as hedging. Stor- 
age is vital to future trading. Difficulty continued 
because of the illegality of storage combined with trad 
ing. Illinois custom is unique in this respect. 

Mr. Goldstein has written an interesting chapter 
on the attempts of warehousemen to control the board 
of trade. We are reminded of the old Erie days in rail 
roading by the scandals in the Chicago market. Blame 
is levied upon the impotence of the board of trade and 
the inherent complications of the situation. It goes 
without saying that the grain market, with its cash and 
future trades, offers a wide field for speculation. One 
must remember that grain is a difficult goods to market 
The buyer must beware. 

The Warehouse Act of 1927 legalized storing 
grain (public) in private elevators. The plan of the 
board of trade, however, which sought to create a 
warehouse corporation was found unsatisfactory by the 
commerce commission because no divorce had been 
made between operators and trade S 

Public space is operated by dealers at the present 
time. Warehousing is a business that is not self-sup- 
porting. Constitutional amendment alone can allow 
warehouse operators to trade and make a living. Mr 
Goldstein feels that Illinois is lagging behind the coun- 
try as a whole in still fearing monopoly \lso he in 
sists that something must be done to provide the neces 
sary storage space. Export problems call for uniform, 
country-wide arrangements and control 

The book has no index. The chapters are not ar 
ranged handily. The author’s summary is too brief and 
lacks specific suggestions. No attempt is made to in 
clude the cooperative movement or national agricultural 
activity. It is not clear that the problem Mr. Goldstein 
discusses is a farmer's problem. It seems as though 
the lawyer and the trader were more concerned. The 
economist would be slow to admit that the price of 
grain in Chicago is as important as Mr. Goldstein 
would have us believe. 

The book is worth while. It is the testimony of an 
expert in the legal and more technical phases of grain 
trading. There is an abundance of citations. One 
needs this work for reference in any real attempt to 
present a plan for improvement. We may, all of us, 


agree with the author that the terminal markets ar 
weak links in a chain that is none too strong. 


WARREN WRIGH1 


Annual Survey of English Law, 1928. London 
London School of Economics and Political Science. 
1929, Pp. XV. 301.—This valuable book is frankly an 
experiment by the London School of Economics in 
statement of the effect of the statutes, decisions, and 
literature on the English law during the year 1928 
It may be compared with the series of articles on prog 
ress of the law printed in the Harvard Law Review 
some years ago. As compared with them it is mucl 
wider in its scope, as it includes legislation and litera 
ture as well as decisions; it is apparently as carefully 
done. It includes as a rule only the English statutes 
and decisions, and to that extent is less indicative of the 
trend of thought than the effect of all the cases of the 
common law world might be. 

The material is divided into a number of heads 
Constitutional Law, Local Government and Adminis 
trative Law, Law of Persons and Family Law, Prop 
erty and Conveyancing, Contract and Agency, Mercan- 
tile and Maritime Law, Industrial Law, Criminal Law, 
Evidence and Procedure, Conflict of Laws, and Public 
International Law. This is very workable classification 
and enables one to turn at once to the subject in which 
he is interested. Another examination of the particu- 
lar headings in which the reviewer knows his way indi- 
cates that the work is carefully and thoroughly done 
and that it is a complete and trustworthy guide to the 
English law for the year. 

A series of such books would form a very useful 
guide to the study of modern law, and it is to be 
strongly hoped that the London School of Economics 
will continue the publication. No library should be 
without the book and every one whose work brings 
him in contact with the living law should have it con- 
stantly beside him. 

Joserpu H. Bears 


Harvard Law School. 


Radio Law, by W. Jefferson Davis. 1929. Los 
\ngeles: Parker, Stone & Baird Co. 364 pp. The 
author of this volume is and has been for some time a 
member of the Committee on Aeronautical Law and of 
its predecessor, the Committee on Air Law, of the 
\merican Bar Association. He has contributed mis 
cellaneous articles to periodicals on the subject of the 
law of radio and the law of aircraft, and has recently 
written a volume on Aeronautical Law which is ap 
pearing as a companion volume to the volume on Radio 
Law The name of Davis is a familiar one in radio 
law. The author of the book under discussion should 
not be confused with Hon. Stephen B. Davis, formerly 
solicitor of the Department of Commerce, who is un 
questionably the pioneer in radio law and wrote Lax 
of Radio Communication (New York, 1927), or with 
Congressman Ewen L. Davis of Tennessee, sponsor of 
the much-discussed Davis Amendment of March 
28, 1928. 

The book is divided into eleven chapters with fitles 
as follows: (1) The Trend of Radio, (2) European 
Progress in Radio Control, (3) The Radio Act of 1927, 
(4) Text of the Act, and Amendments of 1928 and 
1929, (5) State and Municipal Regulations, (6) Copy 
right and Radio, (7) Libel and Slander, (8) The 
Washington Conference of 1927—A New World Co 
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for Radio, (9) 1 Washington Radiotelegraph Con- 


vention, (10) Results of the North American Radio 
Conference and the 1929 Conference at Prague, (11) 
Procedure Before the Federal Radio Commission. 
[here are three appendices: (A) General Report of 
the Commission of Jurists at the Hague, (B) A report 
by Mr. Davis to the Chairman of the Federal Radio 
Commission with reference to the Geneva Congress of 
the International ‘ ttee on Wireless Telegraphy 
in 1927, and (( lodel ordinances covering interfer- 
ence with radio reception by electrical appliances and 
the use of loud speakers in such a manner as to con- 


stitute a nuisance 


By far the greater portion of the book is made up 


of verbatim copies of material taken from various 
sources. Of the 4 pages of text, 129 consist of a 
reproduction i1 rge type of the provisions of the 
Radio Act of 192 nd its amendments and of the 
International Ra legraph Convention of 1927 and 


the regulations annexed thereto. The chapter entitled 


State and Mu Regulation (together with 
\ppendix C) is print (by consent) of the well- 
written pamphlet written by Messrs. Paul M: Segal 
and Paul D. P. Spearman of the Legal Division of 


the Federal Radi mmission and published by the 


Government Printing Office in May, 1929. The short 
chapter entitled Slander by Radio was prepared by the 
Hon. Leon R. ch, Judge of the Superior Court, 


Other documents reprinted 
many of the so-called General 
Radio Commission in so far as 
the regional 


Angele s, California 
in whole or in part are 
Orders of the Fede 

they have the character of 


Los 


regulations, 


understanding of March 1, 1929, between the nations 
of North Ameri the use of the continental high 


frequencies ; the rep of the American Delegation to 
the Commission as to the European Conference at 


Prague in April, 1929; Mr. Hoover’s address at the 
opening of the Washington Conference in 1927; two 


statements on cert 
Commission in Au 
\nnual Report; 
decision filed by 


legal questions announced by the 

t, 1928, and taken from its Second 

two statements of grounds for 
he Commission in the Court of Ap- 
peals of the Dist: of Columbia in September, 1928, 
likewise taken from its \nnual Report. In 
addition to the foreg ing, lengthy excerpts are taken 
from an interim report on radio legislation by the 
Committee on Air Law in December 1926; from the 
1928 Report of the Committee on Air Law, from the 
tentative report of the Committee on Radio Law made 
public in January, 1929; and from an early draft of 
the final report of the Committee on Radio Law in 
1929 (the language of which draft was somewhat 
revised before the report was finally agreed upon and 
submitted to the by that Committee). 


Second 


(Association by 

It is, of course, important that in the formative stages 
of radio law, such documents should by some means 
be made easily accessible to lawyers. The Second An- 
nual Report of the Federal Radio Commission sought 
last year to meet this need and incorporated as ap- 
pendices such documents of a legal and engineering 
nature as it felt might not otherwise be preserved. It 
however, that the Bureau of Efficiency in 
insisting that an end be put to this 
sequently the Third Annual Re- 
port will consist merely of a bare outline of the Com- 
mission’s activities for the year. This leaves the files 
of the United States Daily as almost the sole source 
of information as t atters of value to radio lawyers. 
While is rendering an efficient 


is said, 
Washington is 


practice and that cor 


the Unite States Daily 


and invaluable service in this direction, it cannot be 
expected to publish statements or reports of any great 
length. Consequently, if the primary purpose of Mr. 
Davis’ book were to be considered as serving this end 
by an assembly of such documents to date, and if the 
collection were complete, it would commend itself as 
an important contribution to the development of the 
law, although the longer documents such as the Radio 
Act and the International Treaty might better have 
taken the form of appendices. Unfortunately, how- 
ever, the collection is far from complete and certain of 
the more important documents are omitted. The most 
conspicuous omissions are the Commission’s statements 
filed with the Court of Appeals of its grounds for 
decision rendered since the two which are reprinted 
in the book. These two are comparatively unimpor- 
tant and in both cases the appeals were voluntarily dis 
missed. The later statements cover a wide variety of 
the most interesting and perplexing problems of radio 
law, as may be seen in the summary of the issues raised 
in them in the 1929 final report of the Committee on 
Radio Law. 

If, on the other hand, the book is intended as a 
treatise on radio law it falls far short of what might 
reasonably be expected of such a treatise. If the 
reprinted matter were abstracted from it, there would 
remain only a few pages of remarks of a very general 
character. In so far as the book covers the same 
ground as that covered by the above-mentioned excel- 
lent work of Hon. Stephen B. Davis, it is neither as 
well nor as thoroughly done. In so far the book at- 
tempts to bring the subject of radio law down to date, 
the writer has failed to mention some of its most 
important developments and shows no grasp of its 
essential problems. Except for incidental mention in 
the reprinted matter, the important decisions rendered 
during the past year on the constitutionality of the 
Radio Act of 1927, the question raised by the phrase 
“public interest, convenience or necessity” in the Radio 
Act, the problem of construing and applying the Davis 
Amendment, the international situation with regard 
to the use of the transoceanic high frequencies, the 
prohibition of the exercise of censorship by the Com- 
mission, fraudulent advertising and unfair competition 
over broadcasting stations, the anti-trust provisions of 
the Radio Act, the actual procedure governing applica- 
tions and hearings before the Commission, and many 
other matters are passed over in silence. 

\ defect more fundamental than any of these is 
that the author makes no attempt to discuss the scien- 
tific facts and principles which are the real root of 
most of the difficulties in radio law. These difficulties 
cannot be understood or presented without at least a 
superficial study of the scientific background, and they 
will not be given a satisfactory or permanent solution 
unless that background is given recognition in treaties, 
statutes and court decisions. 

Louis G. CALDWELL. 

Chicago. 
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THE NEW GEOPHYSICAL PROSPECTOR AND 
THE OLD MINING LAW 


Scientific Methods for Discovery of Great Mineral Deposits Which Do Not Appear at Surface 


—Availability of Old Laws—History of Agitation for Mining Law Revision — The 
Two Most Important of Proposed Changes 


By Mitton J. KEEGAN 
Member of the Denver, Colorado, Bar 


HE old-time mining prospector of pictur- 

esque charm with his pick and pan, burro and 

pack, is fast disappearing from the activities 
of the West. We often hear the assertion that 
there are more gold, silver, and other metallic de- 
posits untouched and sleeping peacefully in the 
bosom of the Western mountains than have been 
mined since the treaty of Guadaloupe-Hildalgo was 
ratified in 1848. Yet, few, if any, discoveries of 
any magnitude have been reported and no new 
mining camps have come into being for several 
decades. 

Our mines furnish the raw materials upon 
which the basis of our civilization rests, We are 
living in an age of metal power. The world has 
used more metals in the 29 years of the present cen- 
tury than in all the centuries remaining of recorded 
history. 

Our nation’s mining ranks second only to agri- 
culture in contribution of raw material to our na- 
tional industrial life. Unlike the products of 
agriculture, however, metals are not annually, or 
at any time, renewed. To satisfy these ever in- 
creasing demands for minerals, new deposits must 
be discovered. 

The old-time mining prospector who spent his 
youth or life and risked his health and fortunes in 
climbing the precipitous mountain trails of pioneer 
days, with his exasperating, but sure-footed and 
patient burro, thoroughly prospected every gulch 
and hillside to reveal the hidden mineral wealth 
which a reluctant Nature had concealed. When- 
ever there was an outcrop that paid from or near 
the grass roots, he usually found it. His success 
in the development of the nation’s mining industry 
is now a matter of history. 

If the ancient bewhiskered prospector and his 
familiar accoutrements have followed the exit trail 
along with the old-time fur-trappers, Indian-fight- 
ers, and cow-punchers, what manner of man has 
risen to take his place? His successor seems to be 
that product of our complex scientific civilization 
known as a geophysical prospector. 

Great outcrops that paid from the grass roots, 
if not extinct, are no longer plentiful. They were 
the first to be exploited—the first to be exhausted. 
With the exhaustion of surface deposits, scientific 
research evolved methods for the discovery of the 
great mineral deposits which do not appear at the 
surface. This new science, which is now attract- 
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ing the attention of the world, is known as “Geo- 
physical Prospecting.” 
Geophysical Prospecting 

“Geophysics is the physics of the earth, 
that is, the study of the physical laws under which 
the earth was formed and now exists, together with 
the physical properties of the earth and its ma 
terials Pure geophysics is a broad subject and 
involves cosmology, 
paleoclimatology, voleanology, meteorology, ocean- 
ography, electricity, magnetism, gravitation, optics, 
radio activity, seismology, mathematics, 
thermodynamics, and other sciences. 

“Applied geophysics, including geophysical 
prospecting is the science of applying pure 
geophysics to the discovery and the finding of 
useful deposits in the earth.”” 

Stated broadly, all geophysical methods of 
prospecting for mineral deposits may be divided 
into two main classes: 

The first of these two main classes includes 
geophysical methods which measure the fields of 
force or energy emanating from the mineral de 
posit sought or its associated bodies. The geo- 
physical prospector with his complex and delicate 
instruments measures these fields of force or en- 
ergy issuing from the deeply concealed ore deposit 
or associated bodies and determines what and 
where the valuable mineral deposits are, This 
class includes gravitational methods, magnetic 
methods, self-potential electrical methods, radioac- 
tive methods, and geothermal methods 

The gravitational methods include the use of 
pendulum apparatus and the torsion balance. Grav- 
itational science goes back many centuries, but it is 
only within the last few years that pendulum ap- 
paratus has come into commercial use as a tool 
for locating mineral deposits and determining geo- 
logical conditions. Torsion balances were first in- 
troduced into this country in 1921. With this in 
strument the first salt dome was discovered in 
Texas in 1924. By 1926 the most skeptical oil geol- 
ogists had ceased to regard the instrument as a 
“doodle-bug” or “water-witch” apparatus. The 
torsion balance is now widely used by oil compa 
nies in prospecting work. 

Magnetic methods include the use of the dip 
needle and compass, magnetometers, earthinduc- 
tors, and miscellaneous apparatus. The application 
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__1. Wilson, “Geophysical Prospecting’ in the Colorado Sch 
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of magnetic methods to the finding of ore deposits 
is probably one of the oldest methods of geophy- 
sical prospecting. The compass has been used in 
Sweden for prospecting purposes for more than 
250 years. Great improvements in magnetometers 
have extended the usefulness of this instrument 
In 1925 there were only a few in this country. It 
was soon discovered, however, that buried granite 
ridges near Amarillo, Texas, and other similar 
structures associated with oil fields could be de- 
tected and accurately outlined with these instru- 
Magnetometers were rapidly imported. 
helped in the development of 
Texas, Western Texas, South- 
eastern New Mexico, and other oil producing areas. 

Self-potential electrical methods, generally 
speaking, consist letecting the electrical activity 
generated by or emanating from ore deposits. 
[These methods are used for the discovery of min- 
eral deposits other than oil, 

Radioactive methods, as the name implies, de- 
pend on the various radioactive properties of dif- 
ferent geologic formations and deposits. The geo- 
physical prospector examination of the fadio- 
activity of the soil and of rock samples, 
etc., learns of hidden faults, dykes, and mineral de- 
posits. 

Geothermal methods depend on depth tempera- 
ture measurements Underground temperatures 
are related to geological formations and mineral 





ments. 

They have greatly 
: 

the Panhandle of 





deposits. 

The second main class of geophysical pros- 
tuation where the geophysical 
prospector measures the reaction of the ore body 
upon an applied field of force. For example, when 
electrical currents are sent through hidden min- 
eral deposits, the currents are distorted or other- 
wise reacted upon. The same is true when the 
seismic waves of an artificial earthquake pass 
through such an ore body. This second class, there- 
fore, includes electrical methods (except self-po- 
tential) and seismic methods. 

Electrical methods are used widely in the dis- 
covery of mineral deposits, other than oil. Mineral 
deposits resist or tort electrical currents passing 
through them in such fashion as to reveal their 
hysical prospector. Resistance 
Distortion of applied electrical 
ly used. Another branch of 
known as radio methods. 
in general include the acous- 
tic method and the explosion method. It has long 
been known that seismic or earthquake waves were 
dependent upon the character of the beds through 
which they passed. During the War, seismographs 
were used to detect the position of enemy batter- 
ies, In using this method to discover mineral de- 
posits, a small artificial earthquake may be cre- 
ated by an explosion. The results are registered 
by delicate seismographs. Hidden geological for- 
mations and ore deposits are located in this man- 
ner. 

Chester, in | Anomalies of English Law” 
declares: “Like the child who thumps the keys of a 
pianoforte, and imagines himself a Liszt or Mas- 
chelles, so does your barrister revel amid the 
phraseology of a difficult science You would 
swear that he was nursed at a glass retort, and 
sipped his first milk through a blow-pipe. He 


pecting covers the 


presence to the gt 
methods are used 
field methods is wid« 
electrical methods 
Seismic method 


whose chemistry went no further than the composi- 
tion of a tumbler of punch can now explain 
the causes of failure in a test that has puzzled the 
scientific world for a half century.” 

Out of deference to Mr. Chester, and upon the 
assumption that the profession is familiar with the 
distinction between and respective merits of, the 
various methods of geophysical prospecting men- 
tioned above, no further explanation will be at- 
tempted. It is also assumed that geophysical pros- 
pecting will not be confounded with those bastard 
forms of the art commonly known as the “doodle- 
bug,” the “wiggle-stick,” and the “divining-rod.”” 

The legal problems of the geophysical pros- 
pector are the availability and adaptability of the 
general mining laws to his discoveries. For what 
avail is it to this new type of prospector who, by 
his expensive investments and scientific skill, looks 
into the bowels of the earth and by some sort of 
scientific television sees a huge ore body, if his 
newly found treasures cannot be protected while 
he and his associates make preparation to explore 
and exploit them. 


Availability of Old Mining Laws 


The general mining laws, as everyone knows, 
were the result of pioneer social evolution follow- 
ing the discovery of gold in California by Marshall 
in 1848, The treaty of Guadaloupe-Hildalgo was 
concluded less than a month thereafter, adding to 
the national domain California, Nevada, Utah, and 
parts of Arizona, New Mexico, Colorado, and Wyo- 
ming. No system of laws had been devised to 
govern this new territory. 

The gold rush which followed the California 
discovery in 1848 soon brought several hundred 
thousand prospectors. Into the western mountains 
the immigrants in vast numbers penetrated, occcu- 
pying the ravines, gulches, and canyons, and prob- 
ing the earth in all directions for the precious 
metals. 

The lands in which the minerals were found 
belonged to the United States. Wherever the 
prospectors went, they carried with them that love 
of order and system and of fair dealing which are 
the prominent characteristics of our people. In 
every district which they occupied they framed 
certain rules for their government, by which the 
extent of the ground they could severally hold for 
mining was designated, their possessory right to 
such ground secured and enforced, and contests be- 
tween them either avoided or determined. These 
rules bore a marked similarity. They all recog- 
nized discovery, followed by appropriation, as the 
foundation of the possessor’s title, and develop- 
ment by working as the condition of its retention. 

For eighteen years, from 1848 to 1866, the 
regulations and customs of miners as enforced and 
moulded by the courts constituted the law govern- 
ing property in mines on the public mineral lands’. 
The Government acquiesced in the mining rules 
and expressly recognized them by the first general 
Mining Act of July 26, 1856, and by the later gen- 
eral Mining Act of May 10, 1872. The latter act 
entitled “An Act to Promote the Development of 
the Mining Resources of the United States,” al- 

2. “The Divining Rod.” by Sir William Barrett and T. Bester 
man, reviewed by T. A. Rickard in Fng. & Mining Jour. 125:1033-4 


(June 28, 1928) under heading “A Critical Study of Dowsing.” 
3. Jenneson v. Kirk (1878), 98 U. S. 453, 25 L. ed, 240, 242-248 
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though amended from time to time, still governs 
metaliferous deposits on the public domain in the 
Western Mining States. 

The mining prospector during the formative 
period of our mining laws was entirely dependent 
upon visual indications at the surface. He had to 
be guided by outcrops and existing openings within 
the ground, from which, by proper correlation, he 
was able to make his conclusions. Consequently, 
the legal requirements as to what constituted dis- 
covery became more or less crystallized to con- 
form to the mining situation of that period. 

The Mining Act of 1866 as amended in 1872 
provided that “no location of a mining claim shall 
be made until the discovery of the vein or lode 
within the limits of the claim located.”* Even in 
pioneer mining times “pay ore” seldom occurred 
at the grass roots. The action of the sun and rain 
over long periods of time had washed or leached 
away the valuable minerals in the upper portion 
of the ore body, and it was frequently covered with 
soil gravel, detrital material, or overburden to some 
depth. Consequently, what the old-time prospector 
searched for were indications of an ore body, float, 
contracts, scanps, leached outcrops, iron cappings, 
bloom, stringers, etc. 

In conformity with the problems, the court in 
the public mining states at an early date held that 
the discovery requirement should be so construed 
as to protect locators of mining claims, who had 
discovered rock in place, bearing any of the pre- 
cious metals named therein, sufficient to justify 
a mining man of ordinary prudence in prospecting 
and developing the ground located. It was not 
necessary to find mineral in commercial quantities 
in order to make a discovery®, However, some 
mineral must be found within the claim. Mere in- 
dications and geological inferences cannot supply 
the lack of this. 

Such discovery requirements were based upon 
the assumption that all ore bodies were deposited 
in cracks or fissures in bedrock and outcropped at 
or near the surface. In spite of the fact that only 
a portion of the ore deposits occur in this manner, 
the above discovery rule has been in force about 
50 years. 

Discoveries of new mineral deposits are be- 
coming more and more confined to areas where no 
surface indications exist and which frequently do 
not occur in fissures in bedrock. By the former 
methods of the prospector, it is very difficult and 
often impossible to make any predictions or cal- 
culation as to the existence of mineralization in 
hidden ground. Within the last few years even 
the most skeptical have accepted geophysical pros- 
pecting as having a definite place in the discovery 
of these mineral deposits concealed from the naked 
eye and even from the geologist. Pure geophysics 
is an old, rather than a new, science. Even the 
voyage of Columbus has been referred to as an 
early experiment in geophysics. However, geo- 
physics applied to mineral prospecting is a new sci- 
ence, its development taking place largely within 
the last decade. The Colorado School of Mines in 
1926 was the first school in this country to estab- 
lish a course in applied geophysics. As late as 1924 
there were probably less than forty people engaged 

4. R. S., Sec. 2820. 


5. Book v. Justice Min. Co. (1898), 58 L. ed. 106; Castle v 
Womble (1894), 19 L. D. 455; Bonner v. Merkle (1897), 82 Fed. 697 


in geophysical prospecting work in the United 
States. At present there are over 1,000 with equip- 
ment of values running into millions of dollars. 

It is now believed that not any considerable 
portion of the mineral deposits in the public land 
states outcrops upon the surface. By the scien- 
tific methods of geophysical prospecting now being 
developed, it is believed that it will be possible to 
locate bodies of minerals at depths which would 
make discovery as defined by our present laws im- 
possible. No operator would be justified in the 
expense necessary to open up an ore body at great 
depth below the surface except under legal pro- 
visions which would entitle him to ownership of 
that ore body when finally developed*®. As the Fed- 
eral mining law now stands, location of a mining 
claim on the strength of favorable results of geo- 
physical prospecting, in the absence of actual dis- 
covery of ore in place, would not be considered 
valid, Visual discovery of the ore body, of course, 
is usually impossible until great capital has been 
expended over a long period. No way of getting 
around this difficulty appears, save through the 
enactment of special legislation and amendment of 
the existing law." 

Liberalizing the present discovery requirement 
or abolishing it would not alone solve the problem. 
Under the present law, the locator has no right to 
the mineral deposits he finds passing through his 
claim if the apex or top of that mineral body is 
elsewhere. The “extralateral” right on apex law 
has been prolific of much title uncertainty and long 
and expensive litigation in the early mining history 
of the West when the ore bodies apexed or topped 
at or near the surface. How much more uncer- 
tainty will attend title to those mineral deposits 
which the geophysical prospector locates, whose 
apex lies at great depth, or which may not have 
any apex, as understood under the existing law? 

Discussion of modification of the existing min- 
ing laws so as to afford protection to the geo- 
physical prospector has been given a place on the 
programs of recent meetings of mining men and 
mining bodies. The consensus of opinion among 
the mining engineering profession seems to be that 
the present mining laws do not make possible the 
practical utilization of the new rapidly developing 
geo-physical methods of prospecting in the public 
land states. 

History of Agitation for Mining Law Revision 

Revision of the general mining laws has been 
urged for a great many years.® The agitation for 
revision started long before geophysical prospect- 
ing was developed or accepted by the mining in- 
dustry. Controversies started even before the 
final passage in 1872 of the present mining law. For 
the past twenty years the agitation for revision has 
been continuous. Presidents Roosevelt and Taft, 
in messages to Congress, recommended the ap- 
pointment of commissions to consider revision. 
Presidents Wilson and Harding favored it. 

President Roosevelt’s committee was unani- 
mous on enlarging the area of a claim and replac- 
ing the present apex provisions by a law limiting 





6. The Mining Journal, April 15, 1928, pp. 8-9 

7. Engineering and Mining Journal, 127:425, March 16, 1929 

8, (Tbid.) 

9. “Mining Law Revision,” a study of proposals assembled 
Francis Winslow of the Natural Resources Producticr. Department 
the Chamber of Commerce of the United States 
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members as to | the mining law should be re- 
vised. It was voted (1) that the law of the apex 
should be abolished, (2) that discovery should no 
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longer be requis is preliminary ocation, and 
3) that the phraseclogy and principles of adminis- 
tration of the present laws should be otherwise pre- 
served to the maximum possibl This opinion 
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vas endorsed by the North Western Mining As- 
ociation, the Nevada Mine Operators Association, 
the California Metal Producers Association, and the 


Colorado Scientifi society. 


Conventions mining men and mining socie- 
ties have repeatedly considered the matter and cach 


time have decided something should be done about 
it. Practically all the recent Presidents and Secre- 
: . 
i 


taries of the Interior have been in favor of doing 
something about it. Many committees have been 
appointed. At every session of Congress a number 
of bills have been introduced which would revise 
the mining laws i 1ole or in part. Each of the 
bills, because of position to some of its provi- 
sions, has failed t enacted. They have usually 
died unheralded and unsung in committee cham- 
bers—no doubt a rving fate for many of them. 

Of the proposed changes in the general mining 
laws, it is general] mceeded that the most impor- 
tant are the modification or abolishment of the 


present disco uirement and the abolishment 
of the extralateral rights or apex law. Other pro 


posed changes art secondary importance 


Modification of the Discovery Requirement 


It has been frequently proposed to modify the 
mining laws so that discovery of minerals, subject 
to limitation, shall not be necessary in order to lo- 
cate and hold a mining claim. Nearly all these pro- 
posals, however, require discovery before a patent 
can be obtained As previously stated, long pe- 
riods of time and expenditure of much money 
must necessarily lapse before a deep mineral de- 
posit located by geophysical prospecting can be 
reached and opened up to the naked eye. During 


ist be title security or no one 
nish the capital necessary for 
in advance of a real visual 


this period ther 
can be induced t 
the heavy expenditures 
discov ery. 

A number of arguments have been advanced in 
favor of abolishing, subject to certain limitations, 
the discovery requirement. The change, of course, 
would still permit prospector to take up claims 
on which he can find an outcrop just as he does at 
present. It would wever, largely solve the geo- 





physical prospector’s difficulty in the development 
of ore which doe outcrop. There are many 
large irregular ore bodies such as “porphyry cop- 
pers,” ore bodies covered by alluvials, deeply buried 
under rock cappings. The proposed change would 


ep geophysical prospecting for 
reating temporary possessory 


open the way for 
such ore bodies 
title to the lands 
At present laimed the possessory title to 
such properties is acquired, if at all, through subter- 
fuge and elaborate legal fiction, because this is the 
only possible way. Claims have been staked and 
discovery sworn because of the presence of a 


stringer of quart saying a few cents in gold, 











pieces of ore have been planted, etc. Investors, 
however, decline to develop properties depending 
upon these discoveries which are based on subter- 
fuge and legal fiction. 

On the other hand, the opposition to any 
change in the discovery law is not without its argu- 
ments, equally numerous. The natural conserva- 
tism of many mining men and mining lawyers 
makes them fear that this change is the first step 
toward some sort of a bureaucratic leasing system 
for metallic minerals. They fear that any change 
in this direction will extend the regulatory powers 
of the Land Department and similar organizations 
which will result in further extensions of the exas- 
perations and annoyances, opposition and apathy, 
inflicted on persons engaged in mining develop- 
ment. It is also pointed out that under the doc- 
trine of pedis possessio, a locator is protected prior to 
discovery to the extent of his actual possession 
while he is diligently prosecuting work leading to 
discovery. A liberal extension of the doctrine by 
some of the courts and by public opinion made the 
present laws workable on oil placer locations prior 
to the Leasing Act of 1920. 

If visual discovery is abolished, the opposition 
also raises the question as to how the law is going 
to distinguish between the legitimate geophysical 
prospectors and the fakers. They have visions 
under the new law of a horde of “doodle-bug” and 
“wiggle-stick” artists invading the public domain 
and tying up vast areas and thus retarding the legi- 
timate mineral development of these regions. 

And, of course, there is always the argument 
against any change in the law, namely, that the 
mining industry can best work its way back to 
prosperity through laws that are well understood, 
even though imperfect, rather than fly to evils of 
which it can have no knowledge, short of actual 
operation. They oppose being deprived of “well 
understood laws,” and the substitution of some- 
thing of doubtful meaning that would be under liti- 
gation the next two score years. 


Abolition of the “Apex Law” 


Under the present law, the locator is given all 
lodes or veins whose apexes are on his claim or 
beneath it. Stated broadly, he has absolute pos- 
session of the portions of such lodes that lie be- 
tween two vertical planes passing through the end 
lines of his claim. He may follow his portion of 
lode wherever it goes in its downward lines. His 
side lines offer no legal obstacle for he may still 
pursue it no matter where it may take him on its 
journey downward. His only stop signal is the 
vertical planes of his end lines. This is the “extra- 
lateral” right or “apex” law. But the locator has 
no rights to lodes which pass through his prop- 
erty if they “apex” elsewhere. 

Frequently, it has been proposed to abolish ex- 
tralateral rights as to all future locations. All pre- 
vious locations are to retain their extralateral rights 
and in addition are to be given all the lodes in- 
cluded within their vertical planes that are not cov- 
ered by any existing extralateral rights. 

The champions of this change—and they are 
many—claim the apex law is not suited to the ore 
bodies which are now found or which can be lo- 
cated by the new science of geophysical prospect- 
ing. The apex law of 1872 was based upon the 
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erroneous theory that all ore bodies were closely 
related in origin and shape to the “true fissure 
vein.” Our geological knowledge has greatly in- 
creased during the last half century. It is now rec- 
ognized that the “fissure vein” is only one type of 
a large class. Many ore deposits have an entirely 
different origin and often a form in no way resem- 
bling a “fissure vein.” Even where ore deposits 
have the required shape, many do not take a posi- 
tion with regard to the surface which permits the 
apex law to be applied. Even by distorting and 
stretching the apex law, it frequently cannot be 
made to cover new deposits. 

Our western public land states are the only lo 
calities where the apex law is in force. Our east- 
ern and central mining districts do not use it. No 
foreign country uses it. The Germans tried it and 
abandoned it in the seventeenth century. It was 
tried and abandoned in British Columbia. A num- 
ber of our western mining districts have abandoned 
it by mutual consent. It was so abolished in Lead- 
ville, Colorado; part of Tonopah, Nevada; Bing- 
ham, Utah; Ely, Nevada; Santa Rita, New Mex- 
ico; Ray, Miami, and Bisbee, Arizona. Such mu 
tual agreements have been difficult to consummate, 
however, because one non-conformist may precipi 
tate law suits on a whole camp. 

The extralateral rights law has been a prolific 
source of litigation ever since its conception, To 
the direct costs of the long “apex” trials them- 
selves must be added the expensive preparation, 
the work of experts over long periods, the special 
maps, sections, and models, and the costly under- 
ground dead work. All this interferes with pro- 
ductive operations. The penalties charged to the 
loser in a close and complicated case are usually 
very severe. Under the proposed new law an ex- 
amining engineer would not have to consult a staff 
of expert apex mining lawyers to determine the 
rights of the various properties. 

It is said that only the geological experts and 
the mining lawyers profit by retaining the apex 
law. It is further said that practically all mining 
engineers and geologists and a great many mining 
lawyers are in favor of abolishing it. If the min 
ing lawyer's reluctance to bid farewell to the apex 
law of 1866 and 1872 is greater than that of the 
mining engineer or the geologist, and if it needs 
any defense, it might be suggested that his reluct- 
ance is sentimental rather than mercenary. The 
great “apex” cases of the early mining era in the 
West, where the giants of the Western Bar were 
pitted against each other, where millions of dol- 
lars in gold or other precious metals were the stake 
for their clients, furnished much of the color and 
romance of that era, as well as some bloodshed. 
If these mining lawyers hold the “apex” law dear 
to their hearts and do not believe a change will 
help matters much, their opinions deserve consid- 
eration. 

Among the arguments of those who are un- 
willing to help deliver the death blow to the “apex” 
law is the argument that the “extralateral right” 
or “apex” law was built from the customs and prac- 
tices of the miners in the early days of the West. 
It is the result of the process of natural selection. 
When a prospector has discovered, and, by his 
labor, developed a dipping vein, and worked it on 
the incline to the vertical plane through his bound- 


ary, he should not be stopped by this wholly ar- 
tificial obstacle, and see another without labor and 
without price reap the advantage of his discovery 
and development. It is not only unjust, but it is 
also economically inexpedient. It requires more 
expenditure in dead work, two shafts instead of 
one, more crosscuts, more equipment, etc. It is 
also urged that in comparison with other minin 
litigation the “apex” cases have been very few 
Summary 

Roscoe Pound has said that scientific develop 
ment.of American law has been retarded and even 
warped by the frontier spirit surviving the fron 
tier..° Our general mining laws were acquired in 
the formative period and have the stamp of the 
pioneer. The great increase in our scientific and 
geological knowledge the last fifty years has caused 
certain features of these mining laws to become il 
adapted to new mining development problems. 

It is visionary to expect that any form of legis- 
lative relief can be found which in itself can bring 
back the vigor and prosperity which the mining in 
dustry enjoyed in its youth. However, if the new 
science of geophysical prospecting and kindred de 
velopments have caused the old discovery require 
ments and the “apex” law to become a handicap 
and a severe restrain on the development of new 
mineral deposits in the public land states, the law 
should be modified to meet these new conditions. 

Such modification as is made should be done 
cautiously lest the attempted cure prove to be more 
disastrous than the present ills. Any steps in tin 
kering with the general mining law which leads 
toward any sort of Governmental leasing system 
for metallic minerals are very dangerous. The con 
sensus of opinion among mining men familiar with 
the practical problems in development of new min- 
eral bodies in public land states is virtually unani- 
mous against any leasing system. It would seem, 
however, that without any such danger the discov- 
ery requirements could be abolished or modified 
and the “apex” law abandoned so as to afford title 
protection in the development of new mineral de 
posits by geophysical prospecting. The present 
mining laws should be otherwise preserved to the 
greatest maximum practicable. 


10. Pound, Roscoe, “The Spirit f the Common Law 192 
Ch. V, “The Pioneers and the Law.” 


Recent Decisions Under Radio Act of 1927 
(Continued from Page 22) 
munications, telephone, telegraph, cable and radio 
There is a strong movement in Congress for the repeal 
of the much-criticized Davis Amendment. It is to be 
hoped that Congress in its debates on these controvet 
sial issues will not overlook the need everywhere recog 
nized for remedying procedural defects in the Radio 

Act of 1927. 


Signed Articles 

As one object of the American Bar Association Journal 
is to afford a forum for the free expression of the members 
of the bar on matters of importance, and as the widest 
range of opinion is necessary in order that different aspects 
of such matters may be presented, the editors of this 
Journal assume no responsibility for the opinions in signed 
articles, except to the extent of expressing the view, by 
the fact of publication, that the subject treated is one 
which merits attention. 
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JAMES MADISON: 


CONSTRUCTIVE POLITICAL 


PHILOSOPHER 


irst Important 


Public Service Was Valiant Championship of Religious Liberty — Secured 


Passage of Virginia Resolution Favoring Annapolis Conference — Clear Conception of 
Issues and Robust Nationalism—Importance of Labors in Constitutional 
Convention* 


By 
V ember of the 


[ was the misfortune of James Madison to be elected 
President of the nited States. Because of that 
mischance he is chiefly recalled today either as a 
somewhat unsatisfactory war executive or as the hus- 
band of Dolly Madison, the most popular First Lady 
who ever graced the White House. Yet Madison is 


] 


entitled to be remembered as one of the most profound 


and practical governmental philosophers that the 
vorld has ever produced and as the principal author 
of the most notable and the most successful document 


known to the science of government, the Constitution 
of the United States. Only Washington deserves a 
higher place on the scroll of honor recorded 


the names of those whose services were indispensable 


where are 


to the formation and the success of our government 
[he most scholarly and impartial of American his- 
torians, John Fiske his splendid essay on Madison 
has observed: “In the work of constructing our na- 
tional government and putting it into operation there 


ished above all others. In an 
ve to be called the five founders 
Naming them chronologically, 
at which the influence of each 


were five men distingu 
especial sense they deset 
of the American | 

in the order of the times 


was most powerfully felt, they come as follows: 
George Washington, James Madison, Alexander Ham- 
ilton, Thomas Jeffet ind John Marshall.” And of 
Madison he has further written: “Of these five great 
men the names of Madison and Marshall are much 


lips than the others. The work 
was not of a kind that appeals 
and personally they were 


less often on peoples’ 
in which they excell 
to the popular imagination, 


less picturesque figures than the other three Espe- 
cially is this true of Madison. There are many peo- 
ple who do not realize th importance of his career or 
the greatness of his powers. Mr. Goldwin Smith 
sometime ago, in an article in the Nineteenth Century 


spoke of Madiso1 gentleman of mod- 


respectable 


erate ability, whos st memorable act was allowing 
himself to be bullied and badgered into making war 
against Great Britain contrary to his own better judg- 
ment. This is very much as if one should say of Sir 
Isaac Newton that he was a corpulent old gentleman, 
remembered chiefly having been the master of the 
mint and the aut! of a rather absurd book on the 


prophecies of the Old Testament. Mr. Smith evident- 
did not realize that he was speaking of a political 
philosopher worthy to b ranked with Montesquieu 


and Locke.” 
This most constructive of all 
philosophers was born at Port Conway 


the world’s political 
King George 
sa Bar Association, 


"Address delive at | meeting of Oklahon 


December, 1928 


HoRACE 
Tudsa, 


H. HaGAn 

Oklahoma, Bar 

County, Virginia, on March 16, 1751. His father was 
Ambrose Madison, a planter of slightly more than 
moderate means, and his mother before her marriage 
had been Frances Taylor. Many years later, her great 
nephew, General Zachary Taylor, was to become Presi- 
dent of the United States. The collegiate education 
of James Madison was received at Princeton and the 
tradition of the assiduity with which he devoted him- 
self to his studies is astonishing enough even when 
heavily discounted as all such traditions must be. Soon 
after his return to Virginia, the historic encounter at 
Lexington precipitated the armed conflict between the 
Mother Country and the colonies that had so long been 
inevitable. Physically Madison was insignificant and 
all his life the frail condition of his health was to 
him a constant care and caution. He is one of the most 
conspicuous illustrations of how much of the world’s 
progress is due to those who have risen superior to 
physical disabilities. The youthful Madison was heart 
and soul for the patriot cause but nature confined the 
exercise of his enthusiasm to the forum and did not 
permit it to extend to the camp. In 1776 he made his 
first entrance into public life as a member from George 
County of the Virginia convention of that year. The 
first work of this revolutionary assembly was to in- 
struct Virginia's delegate to the Continental Congress 
to declare for the absolute independence of the col- 
onies. Its second was to turn its thoughts towards the 
framing of a state constitution. It authorized the ap- 
pointment of a special committee to consider this im- 
portant subject and it is significant of the early recog- 
nition of Madison’s abilities that young as he then was 
he was placed thereon. It was a fine schooling for the 
great work that was to come in later years. 

It also is worthy of note that Madison’s first im- 
portant public act was in connection with the supreme 
question of religious liberty. It is not generally appre- 
ciated how strong were his sentiments and how great 
his services on behalf of this vital principle. Not even 
Jefferson cherished with respect to it stronger convic- 
tions or did more to promote its cause. In a letter 
written in 1774, when he was only twenty-three years 
of age, to his friend William Bradford Jr. of Phila- 
delphia, Madison exclaimed with what his biographer 
terms unwonted heat: “The diabolical, hell conceived 
principle of persecution rages among some 
There are at this time in the adjacent county not less 
than five or six well meaning men in close jail for 
publishing their religious sentiments I have 
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neither patience to hear, talk or think of anything rela 
tive to this matter , 

He was now, however, to have an opportunity to 
strike a valiant and effective blow for this dearest of 
all his convictions. The Committee, of which he was 
a member, reported a proposed article in the Declara- 
tion of Rights to the effect that “all men should enjoy 
the fullest toleration in the exercise of religion, accord- 
ing to the dictates of conscience, unpunished and un- 
restrained by the magistrate, unless, under color of re- 
ligion, any man disturb the peace, happiness or safety 
of society.”” In view of the previous religious history 
of the colonies, this seemed like a great advancement 
in the direction of religious liberality. But it was far 
from satisfying Madison. His penetrating mind read- 
ily grasped that it only conceded as a privilege what he 
profoundly believed to be an inherent right. He there- 
fore successfully moved that instead of providing that 
“all men should enjoy the fullest toleration in the 
exercise of religion,’ the article should be amended 
so as to assert that “all men are equally entitled to 
the full and free exercise of religion according to the 
dictates of conscience.” This, in all probability, was 
the first pronouncement of this all important principle 
by a governmental body of high rank and laid the 
foundation of religious liberty as distinguished from 
religious toleration in the United States. 

Subsequent years brought no abatement to the 
vigor of Madison’s sentiment on this subject. When 
in 1784 he was a member of the Virginia legislature 
for the second time it was proposed to levy a tax on 
all the people “for the support of teachers of the Chris- 
tian religion.” The proposition, if put to a vote, would 
have carried but Madison’s unrelenting opposition post- 
poned its passage. Thereupon, when the legislature ad- 
journed, Madison wrote and published what he termed 
a Memorial and Remonstrance against the proposed 
measure and sent the paper into every county in Vir- 
ginia for signatures. As a result the legislature elected 
in 1785 was overwhelmingly opposed to the bill and it 
was this body that finally passed, under Madison's in- 
sistence and guidance, the celebrated Virginia Statute 
for Religious Freedom, which had been formulated by 
Jefferson several years before and which abolished all 
religious tests for office and provided in part in lan- 
guage that has received the universal approbation and 
reverence of mankind, “all men shall be free to pro- 
fess, and by argument maintain, their opinions in mat- 
ters of religion, and that the same shall in no wise 
diminish, enlarge or affect their civil capacities.” 

When as a member of the first Congress of the 
United States, under the Constitution, Madison was 
called upon to trame the first ten amendments to 
the Constitution, he crowned his magnificent work in 
behalf of this greatest of all principles by providing 
in the very first clause of the very first amendment: 
“Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise there- 
of.” If one wished to discover the true key to the 
intense affection and esteem that existed between Jef- 
ferson and Madison, it would probably be found in 
the fact that each believed with all the ardor of his 
soul that nothing transcended in importance freedom 
of opinion. 

In the same year that the Virginia Constitution 
of 1776 was adopted, Madison was selected a member 
of the first legislature elected thereunder. In the suc- 
ceeding year he was defeated for re-election due to his 
refusal to subscribe to the electioneering custom then 


in vogue that a candidate for election was supposed 
liberally to treat his constituents to liquor. Several 
years before, Washington himself had met 
defeat for office because he spurned the same custom 
At the succeeding election, however, Washington suc 
cumbed to the practice, supplied the voters of his con- 
stituency more liberally with brandy and strong spirits 
than had ever before been known in Virginia and was 
triumphantly elected. Madison, however, remained 
firm in his obstinacy in this respect to the end of his 
life and his courage had considerable effect in breaking 
down the vicious custom. 

Madison’s defeat in 1777 for the legislature was 
in some respects fortunate as he was appointed in the 
same year a member of the Governor’s Council. In 
1780 his abilities were so well recognized that he was 
sent as a delegate to the Continental Congress. He 
served in such capacity until 1784 when he was again 
elected to the Virginia legislature. While a member 
of Congress, he impressed his colleagues and all with 
whom he came in contact, by his profundity and his 
scholarship. He was now in the full flower of those 
remarkable powers and that extensive learning that 
led Mr. Fiske to remark: “For minute and thorough 
knowledge of ancient and modern history and of con 
stitutional law, he was quite unequalled among the 
Americans of the Revolutionary period; only Hamil 
ton, Ellsworth and Marshall approached him even at 
a distance.” His services in Congress demonstrated 
to him the fatal weaknesses of the Articles of Con 
federation. With the unerring eye of a great states 
man, he saw that they were beyond repair and he re 
turned to Virginia determined to leave no stone un 
turned to secure the creation of a new government, one 
that would be truly national. 

The condition of government in the former col 
onies was indeed deplorable. The finances of the vari 
ous states were in a chaotic condition and the finances 
of the national government simply did not exist. bit- 
ter enmities were being engendered between the vari 
ous states because of commerce discriminations by 
those more favored by nature against those less advan 
tageously situated. Madison at this time likened New 
Jersey, paying tribute to New York and Philadelphia, 


his only 


to a cask tapped at both ends and North Carolina be 
tween Virginia and South Carolina to a patient bleed 


ing at both arms. Even the calm of Washington was 
dissipated and in November, 1786, he wrote to Madi- 
son that while “no morn ever dawned more favorably 
than ours did * * * no day was ever more clouded 
than the present”; and he reflected gloomily: “We are 
fast verging to anarchy.” 

Already, however, the recipient of this melancholy 
epistle nad started in operation the train that was to 
restore and more than restore the glory of the morn 
that Washington feared had departed forever. While 
a member of Congress, Madison had discovered that 
uniformity of trade regulations was the prime need of 
the country and in those days that meant uniformity 
of regulations in the case of the various ports and 
navigable rivers of the several states. The power to 
secure such uniform regulations should be, as Madi 
son knew, in the national government and not in the 
several states as was the case under the Articles of 
Confederation. Hence upon his return to Virginia in 
1784 he determined to neglect no opportunity to ac- 
complish that indispensable reform. His keen eye 
soon discovered an opportunity of taking a step in the 
right direction. An agreement was needed between 
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vith respect to the navigation 
rts on the Potomac river. Madi- 
hen a delegate in Congress, 
subject to the Maryland dele- 
This Jefferson did, through the 
»f Maryland's delegates in 


reafter upon Madison’s motion, 
1 Commissioners, includ- 
hose from Maryland upon 
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aisV SCciecied 


met in the spring of 1785 and 


Commissioners 


lations, which were placed for 
pective legislatures. When, how- 
ns were placed before the 
lecided that in order to be ef- 
f Pennsylvania and Delaware 
pending project to connect the 
rivers. It was thereupon sug- 
it these states be invited to send 
new conference. In the mean- 
hibited his foresight by prepar- 
1e Virginia legislative session, 
of the Potomac Commission- 
lution, appointing five commis- 
lf, to confer with Commission- 
yf the other 
reed upon, “to take into consid- 
and to 
in their commercial 
ssary to their common inter- 
armony With rare politi- 
1d not offered this resolution 
alist opinions were now well 
its introduction by John Tyler, 
f the same name. Even so, 
lution had been unfavorable and 
On the last day of the ses- 
mmendation from the Maryland 
1 and thereupon Madison seized 
ment and pushed the Tyler reso- 
secured its passage. 
the memorable Annapolis Con- 
he Constitutional Assembly was 
. it gave small evidence of such 
Only twelve Commissioners, 
Virginia, New York, Pennsyl- 
Delaware, convened at the ap- 
Four other states had ap- 
but their appointees refused to 
Che remaining four, includ- 
uggestion was responsible for 
to select Commissioners. Among 
ittend, however, were Hamilton 
presence was worth that of a 
A stirring and persuasive ad- 
‘olonel Hamilton and adopted by 
uesting that a convention com- 
s from all the states meet in 
nd Monday in May, 1787, for 
msidering commercial regula- 
tant matters. The reference to 
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and a new and vigorously national government estab- 
lished. 

The recommendations of the Annapolis Conven- 
tion were submitted to Congress where they were at 
first coldly received. The difficulties of Congress, how- 
ever, were accumulating and Shay’s rebellion in Mas- 
sachusetts and the dissatisfaction of the West with 
respect to the navigation of the Mississippi river were 
calculated to alarm the most optimistic. In February, 
1787, Madison had returned to Congress and worked 
unremittingly to dispel the prejudices of his colleagues 
against the recommendations of the Annapolis Conven- 
tion. Finally, New York refused its consent to the 
proposed impost amendment to the Articles of Confed- 
eration which would have given Congress under the 
Confederation a method of raising revenue. The failure 
of this proposal demonstrated to all that the Articles 
of Confederation as they then existed were inca- 
pable of providing a national government and King of 
Massachusetts, who had been one of the leading critics 
of the Convention, now made a motion, which was 
unanimously adopted, calling for the appointment by 
the several states of delegates, to a convention to meet 
at Philadelphia at the time specified in the resolutions 
of the Annapolis Convention. Under the terms of the 
resolution so adopted such convention was to meet for 
“the sole and express purpose of revising the Articles 
of Confederation, and reporting to Congress and the 
several legislatures such alterations and provisions 
therein, as shall, when agreed to in Congress, and con- 
firmed by the States, render the Federal Government 
adequate to the exigencies of Government and the 
preservation of the Union.” 

Virginia had not waited for the passage of this 
resolution before selecting its deputies or delegates. It 
was the first of the states to appoint commissioners in 
accordance with the recommendation of the Annapolis 
Convention, and its action, and particularly the per- 
sonnel of its delegation, which was headed by George 
Washington and included Governor Edmund Ran- 
dolph, were of the greatest importance in securing like 
action in the other states, all of whom, except Khode 
Island, followed its example. As soon as he was se- 
lected as a delegate to the Convention, Madison com- 
menced working for a body that would establish a new 
and a truly national government. His busy pen sent 
letters in all directions, all of them with such purpose 
in view. To no one did he pay more assiduous court 
than to Edmund Randolph, the young and popular 
Governor of Virginia. His letter of April 8th, 1787, 
to Governor Randolph seems to the writer to be a con- 
stitutional document of almost unequalled importance 
and plainly to justify the claim that Madison should be 
regarded as the Father of our Constitution. It also 
shows how clear a concept Madison had of the docu- 
ment that should issue and which was to issue, from 
the Convention. Lastly, it demonstrates how robustly 
national were his ideas of government. 

“TI hold it,” he wrote, “for a fundamental point 
that an individual independence of the States is utterly 
irreconcilable with the idea of an aggregate sover- 
eignty. I think, at the same time, that a consolidation 
of the States into a single republic is no less unattain- 
able than it would be inexpedient. Let it be tried, 
then, whether any middle ground can be taken, which 
will at once support a due supremacy of the national 
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authority and leave in force the local authorities so far 
as they can be subordinately useful.” 

In those pregnant sentences will be found the gen- 
esis of our dual form of government and one of the 
most constructive conceptions of practical government 
that was ever devised. As Fiske truly says, the man 
who could thus think out such a problem a century ago 
deserves to be ranked as high among constructive 
statesmen as Newton among scientific discoverers and 
he is equally just when he continues: “It is to Madison 
that we owe this grand and luminous conception of the 
two co-existing and harmonious spheres of govern- 
ment . 

In this same letter Madison also prepared the 
ground for the introduction into the convention of the 
memorable Virginia plan by reminding Randolph that 
some leading propositions would be expected from Vir- 
ginia by the other delegates. He then proceeds to out- 
line his ideas and clearly foreshadows the throwing 
overboard of the Articles of Confederation and the 
formulation of an entirely new Constitution: “I think 
with you,” he observed, “that it will be well to retain 
as much as possible (of the Articles of Confederation), 
though I doubt whether it may not be best to work thi 
valuable articles into the new system instead of en- 
grafting the latter on the former. I am also perfectly 
of the opinion that in framing a system, no material 
sacrifices ought to be made to local or temporary preju- 
dices * * *, I am not sure that it will be practicable 
to present the several parts of the reform in so detached 
a manner to the States as that a partial adoption will 
be binding * In truth, my ideas of a reform 
strike so deeply at the old confederation, and lead to 
such a systematic change that they scarcely admit of 
the expedient.” 

Some of the far reaching changes suggested by 
Madison in this historic communication were the elec- 
tion of representatives to Congress on the basis of 
population, the division of the national legislature into 
two houses, the creation of national executive and judi- 
cial departments and the granting to the national gov- 
ernment of “a positive and complete authority in all 
cases where uniform measures are necessary as in 
trade, etc.” He ended by prophetically stating: “I am 
afraid you will think this project extravagant, abso- 
lutely unattainable and unworthy of being attempted. 
Conceiving it myself to go no further, than is essential, 
the objections drawn from this source are to be laid 
aside. I flatter myself, however, that they may be less 
formidable on trial than in contemplation.” 

It was on May 29th, 1787, four days after its ini- 
tial session on the 25th, that Governor Randolph, on 
behalf of the Virginia delegation, placed before the 
Constitutional Convention the memorable fifteen reso- 
lutions that substantially embodied the ideas set forth 
in Madison’s letter of April 8th to him. These resolu- 
tions formed the momentous Virginia Plan and also 
formed, no matter how greatly they were subsequently 
modified, the framework of the Constitution. When 
on the following day, Randolph withdrew the first of 
his resolutions and in its place submitted three others 
of which the third, providing that a national govern- 
ment ought to be established, consisting of a supreme 
Legislature, Executive and Judiciary, was first taken 
up, considered and approved, Madison’s plan of scrap- 
ping the Articles of Confederation and establishing a 


strong national government, was well on its way to 
consunumation. 

Limitations of time do not permit a consideration 
in any detail of the work of the Convention and in par- 
ticular the three historic struggles and debates which 
culminated in the three great compromises. Madison's 
greatest service had been accomplished when he formu- 
lated and secured the introduction and consideration of 
the Virginia plan. He was still, however, the directing 
spirit of the Convention, although, of course, he suffered 
partial defeat when the Connecticut compromise, giv- 
ing each state equality of representation in the Senate, 
was adopted. It was, however, his dream of a national, 
rather than his opponents’ plan of a Confederated gov- 
ernment that finally took shape and form in the com- 
pleted instrument. 

How great were Madison’s labors and services in 
the convention is well attested by his record of its pro- 
ceedings. Supremely confident that a great construc- 
tive advancement in the science of government was 
about to be had, he was resolved to keep a record of 
the speeches and deliberations of the Convention for 
the information of posterity. He was led to do so, ac- 
cording to his own statement, because of the curiosity 
he himself had felt during his researches into the his- 
tory of the most distinguished confederacies, particu- 
larly those of antiquity, and the difficulty which he 
found in satisfying it, especially “in what related to 
the process, the principles, the reasons and the antici- 
pations, which prevailed in the formation of them.” 
Accordingly, in the language of Mr. Gaillard Hunt: 
“He took a seat immediately in front of the presiding 
officer, among the members, and took down every 
speech or motion as it was made, using abbreviations 
of his own and immediately afterwards transcribing 
his notes when he returned to his lodgings.”” Madison 
is said to have remarked to Edward Coles that “the 
labor of writing out the debates, added to the con- 
tinements to which his attention in the convention sub- 
jected him, almost killed him but having undertaken 
the task, he was determined to accomplish it.” 

It is impossible to overestimate our good fortune 
in having Madison form and adhere to this resolution 
The Convention had selected an incompetent Secretary 
whose so called journal is neither complete nor accu- 
rate. It had, moreover, placed upon the members an 
injunction of secrecy as to its proceedings, and injunc- 
tion which was strictly observed except in the case of 
Luther Martin’s partisan report to the Maryland legis- 
lature in opposition to the Constitution. Madison's 
notes therefore are the best and, in reality, the only 
comprehensive source of the deliberations of the Con- 
vention. Madison, as seemed to his contemporaries 
peculiarly fitting, was the last surviving member of the 
Convention and so long as he lived he declined to pub- 
lish his record in deference to the Convention’s injunc- 
tion of secrecy. At his death, however, he willed his 
manuscript to his widow from whom it was purchased 
for thirty thousand dollars by the Government under 
a special Act of Congress and published under govern 
mental supervision and authority. 

Before adjourning the Constitutional Convention 
passed a resolution transmitting the proposed Constitu- 
tion to Congress and requesting that it be submitted 
for ratification to conventions chosen by each state. 
When the proposed constitution reached New York, 
where Congress was then in session, a vigorous outcry 
of opposition was heard. In particular, it was urged 
that Congress should add to it certain amendments. 
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[This although mentioned in most histories, 
vas, In reality 10S ments in the 

story of the f i tion of the Consti 
tution, for the ar I ent desired t be added would 

ve practically « royed the work of the Convention 
But here again M lecisively intervened. Profes- 

r Moran, in his mation and Ds pment of the 
Constitution tel “The mendments were not 
made, however | Madison was on guard After 
he adjournment of t Convention he had gone from 
Philadelphia to N York as spet the Greeks 
had gone from M thon to Athe en the Persians 
threatened that tood ready to fight anew the 
battle of the Const'tut and aided by the gallant and 
eloquent ‘| cht | irry Le 7% succeeded in 
gettine the constit mitted to the States without 
amendments.” 

The grim ai ric battle f tification of 
the new govern t a famil Madison 
joined with Han nd Jay in the publication in 
New York of the us articles that form the vol- 
ume so well k1 n t ery American as The [Federal 
ist. Hamilton had n practicall rt in the con 
vention and the constitution did ent his gov- 
ernmental ice v ran along the line of life terms 
for officers and the ntrol of the government by the 
propertied class 

But Hamil rior the pro- 
posed constitutior to the Artic! »f Confederation 
and in the work « tification he performed feats of 
intellectual brilliar that will alvw be enshrined in 
our history. It | been the expectation of Hamilton 
and Madison that the latter should ribute to The 
Federalist all the l titution and 
that Hamilton shou rite those, dealing with the nec- 
essity of a new ¢ ent \fter, however, Madison 
had explained the p1 sions of the Constitution, deal- 
ing with the legislative branch of the government, he 
was compelled to | New Yorl ler to stand for 
election to the Vit . ( vention which was to decide 
whether to ratif r to reject the ne constitution and 
the remaining article ere writtet vith one ex« e] tion, 
by Hamiltot It irse, well known that a con- 
troversy exists as t many of the Federalist papers 
were written by ton and how by Madison. 
According to Madi n list, Hamilton wrote fifty- 
one and he wrote t ty-nine. All agree t Jay only 
wrote five 

The great f ‘ ventio1 f 1788 has re 
cently been made far r to us by the graphic phrases 
of Senator Beverid n his monumental work on John 
Marshall It well es his eulogy as “the greatest 
debate ever held ( titut xl one of the 


ablest parliamenta mntest histor The forces 
of the oppositior é led by the mpelling eloquence 
of Patrick Henr > denounced the yposed con- 
stitution, as the most fatal plan that could possibly be 


conceived to ens] free people.” Assisting him 
were George Maso James Monro future Presi- 
dent, and Benjamin Harrison and John Tyler, the fa- 
thers of the future Presidents. Assisting Madison in 
leading on the flo he forces of ratification were 
Pendleton, Wythe holas, John Marshall and Ed- 
mund Randolph. Outside the convention chamber, the 
great influence of V ington was exe in favor of 
the new plan while from distant France Jefferson 
sent word that it | Ss approval and hearty prayers. 
Against such a com! ion even the eloquence of Pat- 
rick Henry was and Virginia, the most im- 


portant and populous of the thirteen states, ratified the 
Constitution. Of Madison's part in this remarkable 
debate, Senator Beveridge, referring to the occasion of 
his second speech delivered in the convention, says 
that he “delivered the second of those intellectual 
broadsides, which, together with his other efforts dur- 
ing the constitutional period, mark him as almost the 
first, if not the very first, mind of his time.” 

Madison was a member of the first Congress 
elected under the new Constitution and for a short time 
was recognized as the administration leader. He not 
only drew, as already noted, the first ten amendments 
to the Constitution but also the bill, creating the execu- 
tive departments of State, of War and of the Treas- 
ury. ‘When, however, Hamilton and Jefferson began 
their fateful opposition to one another, Madison, to the 
indignation of Hamilton and Hamilton’s friends, be 
came a partisan of Jefferson. Most writers see in this 
a great inconsistency and an abandonment by Madi- 
son of the strong national views formerly held by him 
But a few reflections are sufficient to raise a doubt as 
to the correctness of this interpretation. Madison was 
the principal author of the Constitution and was deeply 
convinced of its enduring merits. Hamilton had had 
practically nothing to do with the formulation of the 
Constitution and regarded it merely as a temporary 
governmental expedient superior to the one which it 
had superseded. When therefore Hamilton desired to 
charter the Bank of the United States, the objection 
that the Constitution did not expressly provide for 
such an institution meant much to Madison, the consti- 
tution’s author, and nothing to Hamilton. Madison, 
the author, naturally regarded the constitution as a 
comprehensive document and took the view of express 
powers while Hamilton just as naturally adopted the 
doctrine of implied powers. So far as the other impor- 
tant question on which the two differed was concerned, 
the assumption of the debts of the states, it need only 
be said that Hamilton’s plan in this respect was an as- 
tonishing piece of political jobbery redeemed by the 
great statesmanlike idea that was behind it, namely the 
attachment of all the creditors of the state governments 
to the federal government by making the latter and not 
the former responsible to them for their money. Here, 
again, Hamilton cared little whether his idea found 
sanction in the Constitution or not, while Madison 
reached the conclusion that it did not have such sanc- 
tion and nothing has yet demonstrated that Madison 
was wrong in this belief. Lastly in this connection it 
should be borne in mind, that Madison, like Jefferson, 
was deeply attached to the cause of human liberty while 
Hamilton, great statesman as he was, had no attach- 
ment for it whatever. Between Hamilton and Madi- 
son, therefore, there could never be any real or perma- 
nent agreement. 

When the Federalist party, drunk with power and 
against Hamilton’s advice, passed the odious Alien and 
Sedition Acts, Madison gave a striking example of his 
courage. He had himself elected to the Virginia legis- 
lature and drafted and had passed the famous Virginia 
resolutions of 1798. These resolutions are frequently 
very unjustly criticized as sustaining the doctrine of 
nullification. This Madison always vigorously denied 
and small warrant can be found in them for such an 
assertion. They declare that in the case of a deliber- 
ate, palpable and dangerous exercise by the federal 
government of powers not granted to it by the states, 
the latter should interpose for the purpose of maintain- 
ing within their respective limits, the authorities, rights, 
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liberties and powers appertaining to the respective pow- 
ers. It should be recalled that in 1798, when these 
resolutions were drafted and passed, the doctrine that 
the Supreme Court of the United States had the right 
to declare void an unconstitutional Act of Congress 
had not yet been established and Madison always main- 
tained that he meant no more than to assert the right 
of all the states, in their collective capacity, to arrest 
plain federal usurpation. The last years of his life 
were given to refutation of what he termed the twin 
heresies of nullification and secession. “The words of 
the Constitution,” he wrote, “are explicit, that the Con- 
stitution of the United States shall be supreme over 
the Constitution and laws of the several states, supreme 
in their exposition and execution, as well as in their 
authority.” And in a paper entitled, “Advice to My 
Country,” left by him to be opened and read after his 
death, he solemnly declared: “The advice nearest to 
my heart and deepest in my convictions is that the 
Union of the States be cherished and perpetuated.” 

With Madison as Jefferson’s Secretary of State 
and as the fourth President of the United States, this 
paper has nothing to do. Neither office enhanced his 
reputation, although, of course, as Secretary of State 
he played a large part in the Louisiana Purchase. It 
undoubtedly was a relief to him to retire in 1817 to 
the tranquillity of his books and friends at. Montpelier. 
There he spent nineteen peaceful years cherished by 
his neighbors and venerated by his Countrymen, wait- 
ing for the summons that finally came on June 28th, 
1836. 

Hamilton, Jefferson and Madison were all men of 
surprising greatness and each rendered invaluable serv- 
ice to the nation. Hamilton weathered for it the finan- 
cial storms of its early years. Jefferson breathed into 
our institutions the genius of democracy. Madison 
devised for it a national government, a government at 
once practical and beneficent. The debt, which our 
country owes to Hamilton and to Jefferson, has always 
been freely and generously acknowledged but not so 
the obligation due to Madison. It is time that we cease 
remembering Madison as a not altogether successful 
War President and instead recollect that he is the most 
outstanding political philosopher of modern times, the 
Father of the Constitution of the United States 


Elias Gates 1873-1929 
F: \LLOWING is the report of the Committee of 


the Memphis and Shelby County Bar Associa 
tion on the death of Elias Gates, at Memphis, 
Tenn., Oct. 10, 1929: 

Elias Gates, one of the most distinguished 
members of the Memphis Bar, died suddenly as a 
result of a heart attack at 10:15, in the evening of 
Thursday, October 10, 1929, at his home on Jeffer 
son Avenue in Memphis. He was one of the most 
brilliant, industrious and widely known lawyers of 
the South. He was born on August 19, 1873, at 
Des Arc, Arkansas, the son of Ferdinand and 
Sallie Mayer Gates. After attending the public 
schools of his native town, he removed to Phila- 
delphia, where, from 1884 to 1890, he completed his 
preparatory education and graduated from the Cen- 
tral High School of Philadelphia. Thence he went 
to the University of Pennsylvania, where he took a 
brilliant degree as Bachelor of Philosophy in 1894. 
In 1897 he was graduated from Harvard Law 
School,—not to complete but to commence his edu- 
cation in the law, of which he was a painstaking, 


industrious and indefatigable student, readet 
reasoner until the hour of his death. 

From Harvard he returned to Memphi 
commence his professional career as a mem 





the Memphis Bar. In 1904 he ‘became a member ot 
the law firm of Lehman, Gates & Lehman, in which 
connection that great master of Common and Civil 
Law, the late Leopold Lehman, was his constant 
euide and mentor. In 1911 the firm became Leh 


man, Gates & Martin, and in 1915, after the death 
of the senior partner, Gates & Martin. Thus it re 
mained until tl 1 of 1919 when Mr. Gates 


1@ end 
entered the firm of Wilson, Gates & Armstrong 


form one of the largest and most famous partnet 
ships of the Middle South. 

In this brief memoir, addressed to the sympa 
thetic members of the Bar who survive him, it 1s 


not enough to confine oneself to the legal record 
and activity of Elias Gates. His duties as a lawyer 
were not discharged merely by faithful practice 





his clients, but were satisfied only by a most 
tinguished service, not only to the people of his 
race, but also to the city and stat hic] 
he lived 
Since 1913 Mr. Gates had been a Trustee of the Popla 
\venue Temple of the Congregation of the Childrer Israe 
As a man and a lawyer his service to this organization was 
ever devoted and unstinted. It was, indeed, but half an hour 
after his return from a meeting of the Trustees t | ied 
From 1902 to 1914 he was successively President the Young 
Men’s Hebrew Association, President of the Rex Club, and 
continuously President of the Federated Jewish Charities 
As a public servant to the community at large, he rer 
dered distinguished service for a number of years Dire 
of the Chamber of Commerce and Vice-Pr ent of the 
Mempnis Community Fund, giving his time, | effort and 


is service unselfishly to these organizations 

As an outstanding member of this Bar, he wa 
of the Lawyers Club in 1918, President of the Tet 
Association in 1921, Vice-President of the Amer 
Association for Tennessee, in 1920, and since 1914 


lent and a member of the Board of Directors 








phis and Shelby County Bar and Law Library Associati 
As an omnivorous and enthusiastic reader of law, his 1 
knowledge and timely information enabled him render ¢ 
picuous service to this last organization and | t 
Board will not soon be filled. 
Though he was aggressive and industrious 

ate, his dignified and scholarly address rendered him more 
effective with a Court than with a Jury and his greatest tri 
umphs were in equity rather than in law. A master of plead 
ing and conveyancing, as a draughtsman of the most compli 


cated and intricate legal documents, he enjoys national 
today as the creator of a model Creditors’ Agreement 
has been accepted by bankers and attorneys throughot 
United States and become a standard instrument of 

The culminating service to his profession was 
und successful effort which he made to secure the 
Meeting of the American Bar Association for m 








was a notable service not only to his profession but to hi 
community and his state. His sudden death is rendered the 
more tragic by the fact that he was not permitted to be her« 
for the fulfillment of his dreams and labor 

With a grateful sense of his generous and large-hearted 
interest in the younger members of this Bar, in token of 
sorrow and sympathy of this organization, and in recogniti 


f his distinguished service as lawyer, citizen and man 
Committee moves the passage of the following resolution 


1. That this Association mourns the death of Elias Gates 


one of its most distinguished, beloved and brilliant members 
2. That members of this Association be appointed by the 
Chairman of this meeting to present copies of this Memo 





to the Judges of the Federal Court of this District, the Ci 
cuit and Chancery Courts of this County, and the Appellat 
Courts of the State; that a copy be spread in the emoria 
Book of this Association provided for that purpose; and that 
a copy be sent to the widow and family of Elias G 
expression of the heartfelt sympathy of this Associa 
their hour of sorrow. 

F. H. Gattor, Chairman; Pam M. Canau HN 
Martin, H. Dent Minor anv J. S. ALLEN. 
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hairman Rogers’ Address and Submit Plans 


te Organization of Legal Profession—Committee on Rule-Making 


[Important Recommendations—N otable 


ls of Contingent Fee Litigation—Conference Calls on Officers 


\ssociations in Large Cities to Promote Proper Newspaper Re 


Selections of Judges — State Bar 
on Judicial Councils—Dinner 





Speeches 


Special Committee Appointed to Consider ( 

for More C 
Authority and Judicial Councils Makes 

Report on Evils of 

ot Bat 
ports Trialsk—Bar Influence in 
Organization — Symposium 

By HERBERT 

7 ( ference of 
HAIRM \ (six \! LON ROGERS 
opened tl f the Conference of Bar 
\ssociati tes at Memphis, Monday, 
ictober 21 t] ress entitled: The Demand 
r Re l \mé¢ Bar which 
ade a profoun: n his audence. The ad 
ess presented fact erning organization meth 
ds which have « loctors, engineers and col 
ege protessors e their professions. Along 
ith the power a1 larity thus gained there s 
one also a he public interests ex- 
ressed in better professional training and other- 
ise No further reference will be made to the 


contents of iddress because it is pub- 


ished in full in this number of the AMERICAN BAR 
\SSOCIATION JOUR) 

The interest felt in the subject matter was 
vinced in variou tions and amendments cal- 
ulated to bring tl lress to the attention of the 
yrrofession \ leferred, at the request of 
hairman Rogers, unt iter in the day, when fin- 

vy it was re é the address be referred 

a special « urged with the duty of 

ubmitt ng plans o1 ogestions concerning a more 
omplete organization of the legal profession at 
rther that the propriety of 


the 1930 meeti1 
publishing the 
of this JOURNA 
time this 
The foren 
ited otherwiss 
rt 


s and to a sy! 


dt suggested to the Editor 
Mr. Josiah Marvel presided at the 
actio1 taken 

were de- 
committee re- 
the judicial 
was a dinner also, Mon- 
he American Judicature So- 


rnoon sessions 
ideration of 
concerning 
eT 


+ 


ouncil movemer 


lay evening 
’ iety co-operated with the Conference. The attend- 
ince throughout wa good, and the dinner was 
exceptionally enjoy wing to the presence of 
three speakers of national reputation, each of whom 
iad a message to de r, and did deliver it in such 
manner as to win the favor of the audience 


Judicial Councils and Rule-Making Authority 


The rey Committee on Rule-Making 
Authority and Ju Councils was presented by 
I 5 ise Chair- 

\ S. Knight 


HARLE) 


Association Delegates 


Bar 


Chairman Josiah Marvel. Pamphlets containing the 
report and also ten appendices with information of 
value to all concerned with these fundamental top- 
ics, making about seventy pages of type, were dis 
tributed. The substance of the Committee’s recom 
mendations is set forth in these paragraphs: 


Our recommendation is that every state shall clothe its 
courts with the full rule-making power in order that they 
may from time to time promulgate rules governing pleading, 
practice and procedure, which rules, when so promulgated, 
force of law. We also recommend that each 


are to have the 
judicial council clothed with the double 


state shall create a 
duty. 

(a) of recommending to the legislature from time to time 
those changes deemed necessary regarding improvements in 
the judicial system; 

(b) of recommending to the courts having the rule-mak- 
ing power as above, such new rules, or amendments to old 
rules as would tend to further the prompt and efficient admin 
istration of justice. 

The administration of justice in the United States 
receiving severe criticism by our citizens. They charge that 
every business and every profession has made progress to mect 
the times, except the administration of justice. We are chal- 
lenged by American laymen everywhere to remedy this situa- 
tion. We are met with the threat that we must either lead 
or be driven. It cannot be that the American bench and bar 
will hesitate to accept this challenge. Your committee has 
exercised its efforts to develop an inteerest in every state in 
the Union. We think that the march toward the adoption of 
this reform has begun. We think that the impetus now gained 
will carry it forward in the states and nation until the bench 
and bar will be enabled to assume the full responsibility for 
judicial department of government in its proper 


18 


placing the 
place. 

Members signing the report with Chairman 
Marvel are: M. C. Ketchum, Frank W. Grinnell, 
Thomas W. Shelton, Roscoe Pound, Edson R. Sun- 
derland, and Charles H. Paul. 

Accident Litigation 

At the Seattle meeting the Conference dis- 
cussed the evils of contingent fee litigation and 
improvident settlements, and authorized a special 
committee. Mr. Henry S. Drinker, Jr., of Phila- 
delphia, chairman, submitted a lengthy report which 
was ordered printed. Copies are obtainable from 
the office of the Secretary of the American Bar As- 
sociation. For the purposes of the meeting Chair- 
man Drinker gave an expemporaneous version of 


the written report. An attempt will be made to pre- 








58 AMERICAN BAR ASSOCIATION JOURNAL 





sent the substance of his reports and remarks, 
follows: 

Official investigations of the past two years in 
Milwaukee, New York and Philadelphia have re- 
vealed conditions in respect to contingent fee acci 
dent litigation which are probably common to many 
of the larger centers. In Chicago, San Francisco 
and Los Angeles investigations are now contem- 
plated. In Detroit there was a judicial investiga 
tion in 1927 resulting in a reference to the prose 
cutor, who has apparently done nothing. Denver 
and New Orleans are believed to be substantially 
free from organized ambulance chasing. In Boston, 

Louis and Pittsburgh there is no action as yet. 
In Baltimore a survey showed that there were no 
“drastic or general action.” The 
all repre sented on this 


abuses calling for 
thirteen cities named aré¢ 
committee. 

Where the evil exists the lawyers 
any considerable degree in personal injury litiga- 
tion employ agents known as runners, who devote 
all of their time to soliciting powers of attorney. 
These runners vastly extend their operations by 
“lining up” a great number of policemen, hospital 
internes, telephone operators, local politicans, am 
bulance drivers, newspaper reporters, low-class doc- 
tors, agents of insurance companies, and so forth, 
who are constantly on the alert to report accidents 
swiftly. 

The lawyers supply liberal expense accounts 
for their runners, but make their pay above a mod- 
erate salary contingent upon the outcome of cases 
thus spurring them to their keenest efforts. The 
lawyers endeavor to preserve, however, an appear- 
ance of aloofness from their runners. 

The “lead men,” as the field informers are 
called, are not paid specified sums, or in advance, 
or at the time of tipping off the case, but receive 
honorariums when the judgment is liquidated. 
Lawyers thus do not hold themselves out as will- 
ing to pay for this information, or to bribe petty 
officials, in so many words, but they let it be known 
in a general way that they do reward lead men in 
a suitable manner. Not to do so would be to lose 
out in a highly competitive field. 

This organization for selling justice results in 
another conspicuous evil, for some agents or run- 
ners find it convenient to set themselves up in busi- 
ness as independent “adjusters,” instead of working 
for lawyers. 


engaged to 


These men, who may be termed Runners-at-Large, make 
a business of searching out accident claimants and securing 
powers of attorney to settle their claims; those which they 
are unable to settle they peddle among the accident lawyers at 
the highest prices obtainable. Their tendency to frame fake 
claims is unrestrained by fear of disbarment. Their desire to 
avoid splitting their compensation with a lawyer often leads 
them to settle sound claims to the great disadvantage of 
the “client.” 

Their practice, even more than that of the law- 
yers, encourages the corruption of witnesses to 
support framed-up claims and collusion with doc- 
tors whose testimony is needed 

Partly to advertise themselves, and partly to 
effect a small settlement on a “nuisance valu 
basis,” lawyers institute innumerable cases which 
they do not seriously intend to prosecute, and 
court calendars become congested. With justice 
thus removed in point of time all litigants are 
brought under some pressure to settle out of court, 


and the honorable and deserving, whether plaintiffs 
or defendants, are pretty sure to suffer. The re 
port says: 


The spectacle of the ambulance chaser ar the clain 
adjuster racing to the bedside of the injured man for contracts 
or releases is an outrage on decency, disgusting to the averag 
man and a disgrace to the profession . The tice 


law, under such circumstances, ceases to be a profession an 
becomes an organized conspiracy, a disgrace to the bar whicl 


permits it to develop in its midst. 


sketch needs only one more detail 
adjusters 


This brief 
which is that lawyers and independent 
alike skin their “clients” quite generally by means 
of padded expense accounts and other frauds 

The three striking instances of accomplishment 
in attacking this shame of the judicial department 
arose in Milwaukee, New York and Philadelphia 
\pparently nothing has ever been disclosed con 
cerning alleged investigations in Brooklyn, and 
Detroit investigation appears to have faile 

In Philadelphia the Committee of Censors the 
\ssociation was fortified by a statute authorizing the issuing 
of subpoenas by the court at the instance of 
the Committee in cases involving the unprofessional conduct 
of attorneys under investigation, the mere existence | 
statute made its employment unnecessary. 


Evils Uprooted in Philadelphia 


Mr. Drinker, who made this 
man of this Committee of Censors at the time it 
attacked ambulance chasing. His Committee was 
strikingly successful in putting a stop to the evil i 
a short time. Owing to the fact that competition 
had gradually drawn virtually all perso nal injury 
lawyers into these vicious practices, and there had 
been no order of court to the contrary, it was de 
cided that a prompt reform would be 
without further discipline. But in the cases of eight 
the practices were so much worse than the others 
that they were proceeded against and disbarred 
Mr. Drinker assured the delegates that it was 
simple matter to break up gt a chasing. The 
power of the courts is ample in every state. The 
offenders can be made to Mites everything. Or: 
if they refuse on the ground of self-incrimination 

propose to stand on the constitutional right t 
make a contract, the court may accept this posi- 
tion, but forthright bar them from instituting a 
single action from that time indefinitely This 
practical power to control is ample. 

The Committee present in an appendix sug 
gested rules of court designed to (1) prevent solici- 
tation and the payment of compensation for procur 
ing litigation; (2) to prevent dealings with inde 
pendent adjusters; (3) to make all contingent fees 
subject to court supervision; (4) to require writ 
ten statements of expenditures by attorneys in 
accident cases; and (5) to prohibit contingent com 
pensation to physicians. The report says: 


report as chau 


accepted 


Rules of court are deemed much more effective and satis- 


factory in regulating the professional conduct of attorneys 


than penal statutes, since the former can be administered by 


the courts in accordance with the spirit rather than the letter, 
thus avoiding both the evasions and the hardships often inci- 


dental to technical statutory construction. 

A second appendix supplies a draft act t 
preclude the solicitation and handling of 
claims by lay agents. 


accident 
Compensation as a Remedy 


The report further presents arguments for and 
against the proposal that all injuries resulting fron 
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automobile trathc be compensated for at the ex- 
pense of vehicle owners A committee of New 
York and Philadelphia lawyers, backed by the 
Rockefeller Foundation, is now engaged in a sur- 
vey of this situation. The present Committee rec- 
ymmends that the Conference of Delegates create a 
committee to investigate and report on the mat- 
ter, and as aid to such a committee, it submits a 
draft outlining “the provisions of such a statute,” 
is Appendix ( 

In the discussion which followed Mr. John C. 


Pryor, of Iowa, referred to Minneapolis as a city 
which had become “infamous because of the whole- 
sale business of ambulance chasing, particularly 
the importatio1 Minnesota by firms taking 


claims arising under the Federal Employers’ Lia- 
bility Act, which i disgrace to the bar of this 
country and the people of the whole nation.” 

Mr U. C. DeFord, of Ohio, added that “we are 
deluged in Oh from Pennsylvania, Maryland, 
West Virginia and Illinois by having our Federal 
courts filled with suits brought from those states.” 

Mr. J. Crawford Biggs, of North Carolina, 
cavilled at the Committee’s opinion that ambulance 
chasing was restrict to the larger cities, saying: 
“I know in my state now the Bar Association has 
an extensive investigation in Charlotte, a town of 
under 100,000 population; also in Asheville. I 
know it is true in state. It is not confined to 
New York, Chicag nd Minneapolis.” 

After desult liscussion a motion prevailed 
which accepted the report and recommendations 


and left it to the next Chairman of the Conference 
to determine whether he would create a committee 


to deal with the subject of compensation for traffic 
injuries as an alternative to litigation 


Co-operation Between Press and Bar 


Chairman Sheriff, on behalf of this Committee, 
presented the delegates with a printed report, and 
also spoke briefly He pointed to a diminution of 
evils in press reports of matters in the courts in 
the past two years. The schools of journalism, 
he said, are inculcating good practices. The work 
of the American Association of Legal Authors was 
presented as one of the vary encouraging factors. 


1 


The committee selected the twenty-five largest cit- 


ies as the places where there is most need for law- 
yers to observe newspaper methods in reporting 
trials, and to endeavor to exert a wholesome in- 
fluence. The report says: 

This Committee calls upon the officers of each 
bar association having jurisdiction in these respective localities, 
to establish a committee to examine into the practices of the 
local newspapers in respect to the courts, and the attitude of 
the members of the judiciary toward harmful activities and 
intrusions upon its domain, in the interest of advancing and 
maintaining public respect for the courts and the law. 

The twenty-five cities are: Boston, New York, Brooklyn, 


Newark, Philadelphia, Baltimore, Washington, Pittsburgh, 
Buffalo, Cleveland, Toledo, Indianapolis, Detroit, Chicago, Mil- 
waukee, St. Paul, Minneapolis, St. Louis, Memphis, New 
Orleans, Kansas City, Denver, Los Angeles, °San Francisco, 
Seattle. 

Formal app: 1 of the Committee’s recom- 
mendations was given by the Conference 

Bar Influence in Selection of Judges 


The report of the Committee on Judicial Selec- 
tion, prepared by Chairman Irvin V. Barth, and 
presented by Mr. Province M. Pogue, contained 


more news of progress than anv preceding one. It 








presented the experience of some leading city asso- 
ciations in the 1928 elections. These cities were 
Cleveland, St. Louis, Chicago, Cincinnati, Los An- 
geles, Portland, Ore., Toledo, Detroit, Indianapolis 
and Omaha. The Committee of five members is 
aided by an auxiliary body which comprises one 
member in each state. 

Considerable detail is given of the methods re- 
lied on and the results obtained in the cities above 
named. It is apparent that the Committee is quite 
correct in saying that success seems to bear a close 
relation to the energy expended by the local asso- 
ciation. And since in Cleveland, St. Louis and Los 
Angeles the most determined efforts have been 
made it is in those three that the most striking re- 
sults have accrued. 

Some idea of the trend of affairs may be af- 
forded by extracting from the report the bare fig- 
ures of results in certain cities, as follows: Cleve- 
land elected all of the bar endorsed candidates by 
majorities ranging from 60,000 to 80,000. In Chi- 
cago no candidate for a full term was successful 
who had not been called “qualified” by the bar 
committee, and two sitting judges owed their de- 
feat to bar condemnation. In St. Louis the bar 
endorsed six Republican and three Democratic 
candidates for the Circuit bench, a Republican can- 
didate for each of the divisions of the Court of 
Criminal Corrections and a Democratic candidate 
for the office of circuit attorney. They were all 
elected, and no Democrats were elected to any 
other office, thus demonstrating the power of bar 
influence. In Cincinnati three out of four bar 
candidates were successful. In Toledo all but one 
of the successful candidates were on the bar slate. 
In Detroit two out of fourteen Circuit judges 
standing for re-election were disapproved, and one 
of these was defeated. In Omaha seven out of nine 
endorsed by the bar were elected. In Indianapolis 
only one judge recommended by the bar was de- 
feated. In Oregon the bar selections were elected 
with large majorities. Of eighteen approved in 
Los Angeles, fifteen candidates were elected in the 
primary. 

The report shows an amazing amount of ex- 
penditure of time, energy and money, especially in 
Los Angeles. To some extent in other cities in- 
tensive campaign methods have been adopted, 
whereby appeals are made in every known form of 
political advertising. 


Organization of State Bars 


Judge Clarence N. Goodwin's report as chair- 
man of the Committee on State Bar Organization 
presented briefly the developments in twenty-nine 
states in which bar association officials responded. 
There were grouped first the states having statu- 
tory, inclusive bars. California has the satisfaction 
of knowing that the bar act has stood the test 
for constitutionality. In North Dakota the State 
3ar has a program for increasing judicial salaries 
and tenure, for a code commission and for a legis- 
lative research bureau. The Idaho State Bar has 
created a judicial council, thus linking itself with 
the judiciary in what is intended to promote a broad 
movement for improving the administration of jus- 
tice. 

The Nevada State Bar reports in its first year 
a great improvement in respect to admissions. The 
Bar-created Board of Examiners conduct an ex- 
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amination both oral and witten, lasting from three 
to five days. Only superior applicants are able to 
pass the tests. The matter of discipline is taken 
care of promptly and in such a way as to win 
greater respect for the Bar than was the case be- 
fore it was unified. In New Mexico it has been 
held, as in Idaho and California, that disbarment 
is strictly a judicial function, but the Supreme 
Court co-operates with the Bar in applying the 
penalty when the Bar’s investigation has shown 
the need. 

Oklahoma is the latest recruit to the ranks of 
official state bars. The act approved by the State 
far Association was so skilfully guided in legis- 
lature that it won almost a unanimous vote in the 
two houses, and the Bar itself accepted the result 
and proceeded to organize with enthusiasm. The 
almost unanimous approval of laymen and press is 
also reported. 

Of the states in which the Association are com 
mitted to statutory organization the status is re- 
ported in Montana, Texas, North Carolina, Ken- 
tucky and Virginia. The situation generally in 
these, and a few other states, is that efforts have 
been made to secure legislation and have resulted 
in increasing the determination to persist and con- 
quer. 

Ohio is traveling slowly along the road, devot- 
ing plenty of time to an exhaustive consideration of 
all the possibilities for increasing Bar influence, 
the leadership being in a committee of one hundred. 

Among states in which association membership 
has been increased by the federation of associa- 
tions Washington, Oregon, Minnesota and Wis- 
consin report increased influence, but are silent as 
to progress in such fields as discipline and admis- 
sion to practice, wherein the official state bars 
appear to make their first great progress. In New 
York the disposition outside of the metropolis to 
strengthen the profession by creating district fed- 
erations is growing stronger, while city opposition 
to a state-wide unitary bar persists. 

In Illinois an approach toward a delegate sys- 
tem has been inaugurated but has not yet been 
put to a test. 

Ten states in which the traditional State As- 
sociations exist sent in reports. Florida is making 
a success of an annual Conference of Bar Dele- 
gates. Maryland is unique in that the State Asso- 
ciation requires its members to be in good stand- 
ing in their local associations. With no direct 
connection between the two, the State and the local 
associations nevertheless co-operate at times 
Wyoming, with an estimated total profession of 
260 members has 210 enrolled. The Iowa State 
Bar Association, as formerly, asserts its satisfac- 
tion with existing conditions. It has 1,400 mem- 
bers. In Georgia the State Association has a fund 
for the aid of worthy law students which at this 
time amounts to $6,750. The Virginia Association 
has reaffirmed its support for the idea of creating 
a unitary, statutory state Bar with powers to per- 
form part of the functions now assumed by the 
voluntary association. 


Committee on Standards and Discipline 


\ brief report by Chairman Walter F. Dodd 
of this Committee showed that the expectation of 
securing an adequate sum to permit of a survey 


| } 
la een no 


had not been realized, and hence there 
accomplishment. 


Symposium on Judicial Councils 


The Symposium on Judicial Councils, which 
was the special feature of the afternoon session, 
enabled the delegates to hear how 
judicial councils have shouldered t 
ity of leadership in securing better methods of ad 
ministering justice. The total number of states 
having such councils, however, is seventeen, many 


n seven states 


i 
he responsibil 


but recently created. The only previous considera 
tion of the subject had been at the Seattle meet 
ing, when California’s Council made a most in 
formative report through its Executive Secretary 


Judge Hollzer, of the Superior Court of Los An 
geles. 
California 
Judge Hollzer again reported for | 


saying in substance: 

The Judicial Council is made a part of the judicial sys 
tem by virtue of a constitutional amendment. It is require 
to survey the condition of business in all of the courts witl 
a view to improving the administration of justice; to submit 
to the courts such suggestions as appear to favor uniformit 
and expedition; to report to the governor and legislatur 
adopt rules of practice and procedure not inconsistent wit! 
law, and to superintend the distribution of bus 
principal trial court of each county. 

In addition to receiving periodical reports from the vari 
tribunals and assigning judges to courts needing assistance 
the Council last year devoted the major portion of its ti 
and effort to the drafting, with the co-operation the Bar 
of about fifty bills intended to promote judicial administrati 
One of the topics advanced for legislation was the jurisdictio 
of trial courts, left undisturbed since 1860. The new measures 
increased the jurisdiction of inferior courts and limited the 
office to lawyers. This is expected to relieve the trial courts 
of general jurisdiction and result in economy and promptness 
for litigants. 

A great variety of matters were embraced in 
Council bills, and most of the bills were enacted 
adopted were not abandoned, but copies of them 
mitted to the State Bar Governors to be used for 
members of the profession throughout the state, so that at 
the next session they will be presented in such form and witl 
such backing as to insure success. 

In further support of the legislative program the Cou 
cil has called upon the principal law schools of the state t 
aid and has received cordial promises of assistance 

The Council is composed entirely of judges. The impor 
tance of co-operating with the State Bar is realized. To that 
end the Board of Governors has been invited to create its 
committee of practitioners to sit with the Council at its every 
session. We endeavor to make it easy for the Bar to present 
its point of view on all subjects to the Bench, as represented 


by the Council. 
Rhode Island 
The Hon. John W. Sweeney, of Providence, 
reported for the Rhode Island Judicial Council, ir 
substance : 





mk 


Our Council, comprising one Supreme Court judge, on« 
Superior Court judge and four practitioners, has done a deal 
of work in two years. It makes suggestions at times to the 
judges and an annual report to the governor Bills sub- 
mitted to the legislature at the last session were enacted, pro 
viding for trial without jury in felony cases, at the o . 
of the respondent. The jurisdiction of the District (¢ 
which operates expeditiously without jury trials, has 
increased, as an aid to the Superior Court. In the latter it 
has been provided that failure to demand a jury on the day 
that the case comes up for original assignment is construed 
as a waiver of jury trial. This is expected to relieve the jury 
calendar of numerous cases lacking any substantial defense 









in which jury trial has traditionally been demanded as a 
means for stalling justice A rule permitting summary judg 
ment has also been enacted, so that unless a defendant car 
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e an affirma g lefense judg- 
; | be tak 
Texas 
The Ho V. McClendon, of the Civil 
Court of Appt g Houst told of the 
ecent orga! e new Council in his state. 
consists of ind the chairmen of the 
slative ¢ al of whom 
te as ex-ofh ( meet the con- 
titution, serv: tarv choice; also 
even practition 1 two laymen, one a journal-. 
t, who are app e | il is empowered 
interest itsel & é met and 
vanized O 29 
Connecticut 
he (¢ ( Judi Counc vas repre 
ented by é es embers, Dean Charles 
Clark - 
Phe ated in 1927, 
s been larg« ( it iirman, Chief 

e George W ( vide rule- 
iking powe ed 5 er to adopt rules 
r sun ‘ ed Yale Law 
hool ar yport ty for which 
e Sch \\ ( ggested new 
tles on crimi! lopted and 
ive gone into « 

In its legisl was too 
umbitious \ “ re ted, some with 
the aid of lawye e Council. 
Ch las she t itions into 
the i or su €¢ I gy so that the 
ills as recommer port e Bar as well 
is of the Bench but great gislative success is to be 
reported, becaus ules governing appellate 
rocedure was grants that most tf our time 
for the next ted ppellate review 
ind rules for discover 

Virginia 
An interest unt of the Virginia Judicial 
Council was by Mr. A. W. Patterson 
The Council first assembled Dec. 5, 1928. It differs 
from all others t] ict tl ts chairman, the 
chief justice, may su! n such individual judges 
































and lawyers to constitute the council as he chooses, 
although there 1 t be from the Circuit Court 
three, four or five judg ourts two 
or three, and ten con 
gressional districts 
The Council was pr & th six committees, Mr. Pat- 
terson explained. 1. Chancery practice a edure; 2. Com- 
mon Law Procedure riminal Pri 4. Appellate 
Procedure; 5. Genes : tory Ena 6. Survey of 
Judges’ Reports. At a ting held ynd April 30, 
1929, the Committee o1 uncery Practice reported little 
pportunity for impr t suggested several minor 
hanges. The Committ n Common Law Procedure also 
expressed the opinion that the Virginia practice left littl 
to be desired, but nend ments W refine- 
net The Con ‘ mal Procedure found some 
serious defects at at (a) prosecutors be per- 
mitted to present at their optior b) prose- 
cutors be permitted to rertusa f the accused 
o testify; is tment be permitted; 
d) ju es be pe it e € ie c (e) fix- 
ing the penalty be reser the bench tl vurt may 
determine whether t fenders shall be tried separately ; 
(gz) ten days’ 1 I ¢ use insanity or alibi be 
relied on as a defense 
The Committ te Proce d the prob- 
lems too difficult to p early recommendation. The 
ther committees pet msiderable work but of a kind 
not of interest to ot tat The Council met August 
1929, at the time a é f the State Ba A ssociation 
neeting. thus affording seneral discussion of the problems 
need. an t t state association 





rhe University of Virginia School of Law has also become an 
adviser and assistant, especially in respect to criminal pro- 
cedure. 


Massachusetts 

The last speaker was Mr. George R. Nutter of 
Boston, who has had an intimate personal know! 
edge of the theory back of the advisory judicial 
council, of the origin of the movement and of the 
progress made in his own state. Mr. Nutter was 
head of a commission appointed in 1919 by Gov. 
Calvin Coolidge, comprising also Mr. Justice Shel- 
don and Mr. Addison L. Green, and charged with 
the duty of investigating the state judicial system 
and recommending changes in the interest of 
prompt, economical and just despatch of judicial 
business. 


We found, Mr. Nutter said, that there had been numerous 
such legislative commissions over a period of a century or 
more, and that their records were not easily available. We 
found that a body limited to a year or two of investigation 
could not do much to its plans carried into effect, and 
that before long they would be forgotten in dusty files. For 
these reasons we reecommended that a continuous body be 
established to survey the administration of justice and to sub- 
mit and renew, from time to time, its recommendations for 
change. We believed that it would not be practicable to make 
ill needed changes at one time, and then expect perfect per- 
formance indefinitely, but that changes to meet new conditions 
would always be needed and a permanent body should exist to 
formulate them. 

Not until 1924 did the legislature create the council pro- 
jected in a draft act made by the Judicature Commission 
The Council has five judges who represent all the courts of 
the state, and four practitioners. The Chairman, Mr. Addi- 
son L. Green, is a lawyer, and the secretary is Mr. Frank W. 
Grinnell, who was also secretary to the Commission. 

We did contemplate giving places on the council to lay- 
men, in order to utilize in some way the great executive and 
administrative ability which has developed in American busi- 
ness life—characteristics which are not found in our courts. 
This was decided against as a matter which the legislature 
presumably would not accept. The powers of the council were 
made only advisory because otherwise the legislature 
would not have consented to its establishment. 

The Council meets every alternate Saturday, except in the 
summer months. It has moved slowly in order to promote 
confidence in itself, and I believe it has succeeded in this. The 
legislature was critical for a time, but at the last session the 
number of recommended acts adopted was very gratifying. 
The legislature has also committed some problems to the 
Council. 

The personnel of the Council has been excellent and has 
contributed to the growth of confidence. The policy of con- 
servative progress has proved to be wise. With this record 
of efficient work, I nevertheless, feel that it may at some time 
hereafter become necessary to reconstruct the judicial system, 
and not merely improve it here and there. This cannot be 
attempted now. We must proceed to build up the Judicial 
Council in the confidence of the public, the legislature, the 
courts and the bar. 


see 


also 


North Carolina 


Mr. J. Crawford Biggs, a member of the North 
Carolina Judicial Council, was given the floor to 
correct an item in Mr. Marvel’s report on Judicial 
Councils. The report commented on the fact that 
the Council was provided by the legislature with 
$250 for its vital work in a state which had raised 
sixty millions for motor roads. Mr. Biggs declared 
that the state had spent one hundred and fifteen 
millions for roads and the counties about twenty- 
five millions in the last few years. The correc- 
tion was accepted. 

Continuing Mr. Biggs cautioned against having too many 
judges on judicial councils. Often, he said, the measures 
recommended to the legislature involved an increase of power 
to the judges, and the legislators assumed that the judges 








oe 


ere 


ET 


<2 
% 





62 AMERICAN Bar ASSOCIATION JOURNAL 





were trying to use the new piece of judicial machinery for 
selfish purposes. 


Assistance to Young Lawyers 


The Conference listened to an address on the 
situation and needs of the young practitioner by 
Mr. A. L. Doud, Jr., representing the Van Buren 
County Bar Association, of Iowa, and voicing the 
views of a national convention of the Delta Theta 
Phi law fraternity. Mr. Doud urged a recognition 
by bar associations of the need that the young 
lawyer has for professional contacts, and especi- 
ally for aid in finding employment. The top third 
of the classes, he found, receive more or less as- 
sistance from the law schools. If the mapority of 
young practitioners are to get aid it must be 
through bar associations, which might easily bring 
a needy young man to an opening where he is wel- 
come. In so doing the bar would greatly reduce 
the temptations which beset the beginner and also 
instill the ideals of the profession by favoring those 
who conform to standards. 

Mr. W. H. H. Piatt supplemented this address 
by saying that in the past year, as president of the 
Kansas City Bar Association, he had created a 
committee especially to aid young lawyers in get- 
ting placed, and that he believed that good is com- 
ing from this effort. 


Committee on Bar Re-organization 


The keen interest felt in Chairman Rogers’ 
opening address, referred to above, was evinced 
when Mr. W. M. Crook’s motion was brought up 
for discussion. The motion at first looked to a 
reference of the address and subject matter to the 
Executive Committee. After opinions had been 
submitted the motion took the form of authorizing 
a committee to deal with the subject, with also the 
suggestion that the address be published in THE 
AMERICAN Bar ASSOCIATION JOURNAL. 

Those who participated in the discussion were 
Mr. W. M. Crook and Mr. David A. Simmons of 
Texas, Mr. W. H. H. Piatt of Missouri, Mr. H. G. 
W. Dinkelspiel of California, Judge Jesse A. Miller 
of Iowa, and Mr. W. L. Mason of South Dakota. 

Mr. Simmons has read an address on the sub- 
ject of bar organization at the 1929 meeting of the 
Texas State Bar Association.? In this address he 
had stressed the need for proportionate and rep- 
resentativee government of bar associations. His 
facts and deductions were briefly stated for the 
benefit of the Conference. He had made an analysis 
of the attendance by states at five recent meetings 
of the American Bar Association. It appeared that 
the make-up of the membership participaitng in 
votes on resolutions and motions varied tremend- 
ously from year to year, inasmuch as the section 
and state and city in which the meeting is held is 
always represented by members to a widely dis- 
proportionate extent. The danger of this local 
participation in record votes was suggested. “There- 
fore I say,” the speaker concluded, “if we believe 
in representative government, we should believe in 
representative government by the Bar.” 

Judge Miller expressed opposition to the pend- 
ing motion, saying that “for the delegates to this 
Conference to try to instruct the American Bar 
Association on what it should do, or what it ought 


2. Representative Government for the Bar, by Davin A. StmMowns, 
Houston. Jour. of the Am. Judicature Soc., October, 1929 


to do, is in my judgment, entirely out of place.” 

Mr. A. L. Mason, replying, said that the Con- 
ference 

“Was conceived and organized for the purpose of having 
some representative organization that would not be dominate 
by the local community where we met. What else is this 
organization for except to make recommendations to the 
American Bar Association ? The American Bar Asso 
ciation is unable intelligently and properly to exercise legis 
lative power because it is not a representative body, becausc 
it is dominated so much by the people where it meets, espe 
cially if it meets in a very large city, and also because it is 
so large that there is no opportunity for discussion. 
Nothing can be threshed out as in a deliberative body it 
should be. Hence the gentlemen who organized this Confer 
ence organized it for the purpose of having a representative 
deliberative body to make recommendations to the Executive 
Committee for legislative changes in the American Bar Asso- 


ciation.” 
Death of Mr. Elias Gates 


The sudden death of Mr. Elias Gates a few 
days before the meeting was the basis for a reso- 
lution expressing sorrow and tendering a message 
of condolence to his family. Mr. Gates was for 
several years treasurer of the Conference 

New Officers of Conference 

The election of officers resulted in making Mr 
Thomas C. Ridgway, of Los Angeles, chairman; 
Mr. Harry S. Knight, of Pennsylvania, vice-chair- 
man, and Herbert Harley, secretary. 

Walter Chandler, of Memphis, was elected to 
fill the vacancy in the Council caused by Mr 
Knight’s promotion. The additions to the Council 
are Dean Charles E. Clark, of Yale Law School, 
and Mr. David A. Simmons, of Houston. 


The Dinner Speeches 
Dean John H. Wigmore 


The pleasure enjoyed by the large number who 
attended the Monday evening dinner, under the 
joint auspices of the Conference of Delegates and 
the American Judicature Society, cannot be con 
ferred upon readers by any report, even though 
it were verbatim and complete. Comment will be 
limited to the essential messages of the three bril- 
liant men who graced the occasion. 

Dean Wigmore looked back over thirty-six 
years of American Bar Association membership and 
said that he considered the creation of the Dele- 
gates’ Conference the most significant develop- 
ment of the entire period, because it pointed toward 
a federation of the bar associations of the country 
in a united organization which was absolutely 
necessary if the lawyers were to be permitted to 
perform their great public function of administer- 
ing justice. When the legal profession is efficiently 
organized as are other professions, and especially 
the medical, then there will be power actually tc 
do the things which so long the bar has been able 
only to advance as abstractions. With that power 
must come responsibility—responsibility for the 
administration of justice. 

The speaker then defined his idea of judicial 
reform as a gradual process of adopting detailed 
improvements which appeal to the judgment of the 
best informed. This is comparable with hygiene 
as a means to health. It implies a daily vigilance 
as a means toward an ideal. Only through the faith- 
fulness of an enlightened profession which pos- 
sesses the power to enforce its ideals can there be 
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And without such 
resort to 


al basis. 


reform on such a ration 


power there is the constant prospect of 


the kind of reform wh compares with surgery. 
Dean Wigmore told of the influence of the 
American Judicature Society in this field of rational 


progress, saying that in its publications virtually 
all of the great progressive proposals for modern- 
izing justice—state bar integration, the unification 
of state courts, ng authority, the judicial 
council, reform in judicial and tenure- 

had been promoted until now they are the funda- 
mentals of discussion in both professional and lay 
forums. He read a message penned by the 
Society’s president, Mr. Charles E. Hughes, which 
embodied the following sentences: 


1 
rule 


selection 


trom 


in the work of the American 
Judicature Society. The Sa interfere with other 
organizations in the nation and the state, but seeks to aid them. 

The Society encourages widest co-operation and the 


I am glad to have a 


does not 


freest expression, and thus endeavors to afford a clearing 
house of experience and expert pinion 

The free offer of mbership in the Society 
was referred to by Dean Wigmore, who added that 


a member need subscribe to no creed, and would 
find the pages of the Society’s Journal open to any 


reasonable proposition. “The officers of the Society 


now hope that it will receive from all forward 
looking lawyers such ample support that the 


process of improving the machinery of justice will 
be speeded up. Augustus, you know, said that he 
found Rome brick, and left it marble. And this 
generation of the American Bar may say, ‘We 
found the machinery of justice rusted and ineffi- 


cient, but we left it bright 


tion.’” 


and shining to perfec- 


Mr. Frank J. Loesch 


The second speaker as ( hicago’s great volun- 


teer prosecutor, Mr. Frank J. Loesch, who was 


chosen by President H er as a member of his 
law enforcement commission. Toastmaster Rogers, 
who introduced him, had referred in his chairman’s 
address in the forenoon session to the great difh- 
culties which the American Medical Association 
had overcome in their struggle for an integrated 
national organization, suggested that all such 


accomplished their ends 
m of individual lawyers. 
bar should be able to 


lay organizations had 
through the skill and wisd 


The argument was that 


do for itself collectively what some of its members 
had so well done for professional organiza- 
tions. 

It was interesting, to hear Mr. Loesch 
say that he was the lawyer who had steered the 
American Medical Association through its legal 
difficulties years before, | advised it since. And, 


he said, pointing to Mr. Clarence N. Goodwin, after 
various defeats in the courts below, success in the 
Appellate Court and reversal, the Supreme Court 
did finally affirm the decree of Judge Goodwin, 
settling the scheme of nization of the medical 
profession under the Illi: law, which decree was 


the last rendered by Judge Goodwin before leaving 
the bench. 

And I say to you what wr Chairman has said, that the 
American Bar Association should adopt something like that 


Association is the 
t can get what it 
want, and it has 


organization, because the American Medical 
most powerful body in the United States. | 
wants, and it usually stops what it does not 


in the meantime built up a system of medical education that 
is the pride of the country. 

Then for nearly an hour Chicago’s great civic 
leader held his audience fascinated by the thrilling 
story of a city which fell a prey to ordinary crass 
crime in league with ordinary dirty politics. Some- 
thing of that story was known, doubtless, to all 
who heard him, but the superb presence of the 
speaker, his matchless courage, his vivid portrayal, 
made the printed stories come to life. 


Hon. George T. McDermott 


Judge McDermott, formerly of the Topeka bar, 
and now the youngest Justice of the United State 
Circuit Court, ranged over the duties and privileges 
of practitioner and judge, voicing opinions on a 
number of debated topics with refreshing candor. 
His clear, bold opinions charmed the intelligence 
of his listeners while their sense of humor was be- 
ing rejoiced by frequent witty asides. As when, 
at the beginning, Judge McDermott suggested to 
Mr. Loesch that the time might come when Chi- 
cago would have to have a military government 
“to break up that unholy liaison between crime and 
the politicians.” 

And if that does not succeed, I commend to you the 
thing that is more and more being suggested out in our coun- 
try, that we deed it back to the Indians. 

Contrasting very cleverly the pains and pleas- 
ures of practice with the duties and exemptions of 
the bench, he summed up with the opinion that the 
responsibilities of the judge are not nearly so acute 
as those of the trial lawyer. 

Service on the appellate bench was found by 
Judge McDermott to be far more prosaic than the 
work of either lawyer or judge in a trial court, but 
he had found one compensation. It brings back 
something of the conflict which the judge misses 
after leaving practice. 

You know my appellate bench consists of more than one 
man, and I have found from six months’ experience that when 
the two other judges go strangely awry upon some funda- 
mental proposition of law they can put up an awful fight. 

Judge McDermott especially deserves quota- 
tion as to his methods of speeding up justice. 

Contrasted with the three or four weeks to get a jury 
that Mr. Loesch has told you about, I offer my experience as 
trial judge. Never has it taken more than twenty minutes 
to get a jury. I examine the panel myself, the lawyers asking 
questions of the jurors, if at all, through me. I think that 
state, as well as federal judges, have this power. In four 
states other than Kansas, where I held court last year, I found 
a great mass of petty prosecutions, and I tried out in all those 
states this plan: I called counsel for both sides and said to 
them: ‘We cannot spend hours trying these cases. I will tell 
the jury that this man is charged with maintaining a still, or 
he is charged with transporting a stolen car to another state, 
and I will ask them if they know him. I will tell them what 
his defense is, whatever it may be. The government agent will 
take the stand and tell his story. The jury will be just as 
able then to decide that case as at any time.’ 

I have a charge to the jury that is as good as if it had 
taken half an hour. It is: ‘Gentlemen of the jury, the ques- 
tion is whether he did or he didn’t. If you have any reason- 
able doubt about it you will acquit him. Otherwise, convict.’ 

I have tried eight jury cases between two and five o'clock 
in the afternoon, and got good results. 


Common Sense in Trial Procedure 


I have heard much discussion of the constitutional and 
procedural problems of expert testimony. I have tried my 
hand, in a modest way, at that problem. When there is to be 
medical evidence I say to the lawyers: ‘Put in all the evi- 
dence you want to, spend all the time you want to, but there 
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will be one doctor selected by me who will make an examina 
tion, come into the court room, and be questioned by me.’ 

After examining the court’s expert witness I turn him 
over to counsel. But since the jury knows that the court's 
doctor is absolutely neutral, I tell you, my friends, they don’t 
cross-examine him much, and they don’t call their other doc- 
tors. They just don’t do it. 

The opinion was expressed that the more im- 
portant judicial function is presiding over trials. 
The power and the responsibility of the trial judge 
appears to be transcendent, as is especially illus- 
trated in the power to throw a going concern into 
the hands of a receiver. Commenting on the powers 
of the United States judge, the speaker said: 

Take the matter of enforcement of law in contested jury 
cases, there is a power in the federal bench that should exist 
in all state courts. If the tinkerers or legislators had not 
taken it away you would find the state judges today what the 
federal judges are—the most important sin element in the 
enforcement of law. 

The ability to sum up in a few words after the argument 
of counsel is the thing that brought into my court ninety per 
cent pleas of guilty. . . And when I think of the power 








that must rest in the courtroom somewhere, when I remembe 


that legislative tinkerers years ago took that power away fron 
the least biased, the best informed, the most experienced and 
capable man in the courtroom, and gave it to the lawyers an 
the juries, it makes me sick to think that lawyers can comment 
on the evidence for hours, while the trial judge—an instru 
mentality of justice employed by the state—cannot, in most 
states, make any meention of the actual case on trial without 
reversible error. 

Judge McDermott affirmed his belief in th 
value of bar association meetings, saying that he 
believed that it was his duty to drop official worl 
long enough to attend state and nationa 


SCSS1ION 


I am perfectly clear about one thing. Whatever needs t 
be done to the judicial machinery, it should be done by the 
bar and not by the tinkerers in the legislature. It should be 
done by the organized bar of practicing lawyers, with the hel 
of the law school men. 

My point is illustrated by a story told me by 
Curtis, who heard Mr. Bryan discuss schedules K and H < 
the tariff bill, and who had to inform Mr. Bryan that the 
trouble was that his figures were all wrong. At the concl 
‘If the tariff needs amending, if it cannot be 
amended by its friends it ought at least to be amended by 
its acquaintances.’ 


Char] 


narile 


sion he said 


STANDING AND SPECIAL COMMITTEES, 1929-30 
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Standing Committees 

Admiralty and Maritime Law 
T. Catessy Jones, Chairman, 64 Wall Street, New York, N. Y. 
Georce R. FarnuM, 6 Beacon Street, Boston, Mass. 
Grorce H, Terriperry, Maritime Bldg., New Orleans, La 
JosepH W. HeEnperson, Packard Bldg., Philadelphia, Pa 


CHarces K,. or, 977 Dexter Horton Bldg., Seattle, Wash 


Aeronautical Law 
Cuester W. CurHett, Chairman, 20 Pine Street, New York, 
TY y 


RANDOLPH Barton, Jr., 207 N. Calvert Street, Baltimore, Md. 
Joun A. Expen, 816 Hippodrome Bldg., Cleveland, Ohio. 
Georce B. Locan, Liberty-Central Trust Bldg., St. Louis, Mo. 
Mrs. Mapex. WALKER WILLEBRANDT, Washington, D. ( 


American Citizenship 
F, Dumont Situ, Chairman, First Nat'l Bank Bldg., Hutch- 
inson, Kan. 
J. A. Van Ospor, 603 Farmers Trust Bldg., Anderson, Ind 
CHar.Les E. Matson, Federal Trust Bldg., Lincoln, Nebr. 
Gus. T. FitzHuGu, Memphis, Tenn 
C. E, Lane, Cheyenne, Wyoming. 
Commerce 
Rusu C. Butter, Chairman, 120 S. La Salle St., Chicago, Ill 
CuHartes R. Fowter, N. Y. Life Bldg., Minneapolis, Minn. 
Artuur M. Geary, American Bank Bldg., Portland, Oregon. 
Georce E. Beers, 205 Church Street, New Haven, Conn. 
Raout E. Desvernine, 15 Broad Street, New York, N. Y. 
Commercial Law and Bankruptcy 
Jacop M. Lasniy, QOhairman, Central Nat’l Bank Bildg., 
St. Louis, Mo. 
Martin J. DinKetspiet, 901 DeYoung Bidg., San Francisco, 
Calif. a . 
Henry C. SHULL, 318 Davidson Bldg., Sioux City, Iowa. 
Pauw H. Kine, 648 Buhl Bldg., Detroit, Michigan. 
Georce R. Beacn, 75 Montgomery Street, Jersey City, N. J 
Insurance Law 
Witt1am Brosmitu, Chairman, 700 Main Street, Hartford, 
Conn. : ; 
ERNEST PALMER, Insurance Exchange Bldg., Chicago, III. 
JoHN JUNELL, 1310 National Soo Bldg., Minneapolis, Minn. 
Epwarp H. Capantss, First Nat'l Bank Bldg., Birmingham, 
Ala. 
Merritr U. Hayven, 640 Temple Ave., Detroit, Michigan. 
International Law 
James Brown Scott, Chairman, 2 Jackson Place, Washing- 
ton, D. C. 


Gporce W. WICKERSHAM, 40 Wall Street, New York, N. ¥ 
Joun W. Davis, 15 Broad Street, New York, N. ¥ 
GEORGE WHARTON Pepper, 2231 Land Title Bldg Philadel 
phia, Pa. 
CuHarLtes S. CuSHIN« 
Francisco, Calif. 


Crocker First Nat'l Ban dg., Sa 


Jurisprudence and Law Reform 


Pau How.anp, Chairman, 802 Engineers’ Bldg., Clevela: 
Ohio. 
EpMUND F. Trasue, Inter-Southern Bldg., Louisville, Ky 
Georce B. Rose, 314 W. Markham Street, Little Rock, A: 
Jesse A. Miter, Equitable Bldg., Des Moines, Iowa 
pson R, SUNDERLAND, 1520 Cambridge Rd., Ann Arbor, M 
JosePpH F, O’ConNELL, 11 Beacon Street, Boston, Mass 
Emory R. BucKNER, 31 Nassau Street, New York, N. ¥ 
Joun R. Montcomery, 120 So. LaSalle Street, Chicago, III 
Joun R. Harpin, Prudential Bldg., Newark, N. J 
Scott M. Lorrin, Box No. 509, Jacksonville, Fla. 
CHARLES E, Crark, Yale Law School, New Haven, Conn. 
Wm. Locan Martin, Alabama Power Bldg., Birmingham, Ala 
E, R. Burke, 800 First Nat'l Bank Bldg., Omaha, Nebraska 


\. J. Fremperc, Bank of Commerce and Trust Bldg., Cincin- 
nati, Ohio. 











James Hamitton Lewis, 112 W. Adams Street, Chicago, II! 
Legal Aid Work 
REGINALD Heper Situ, Chairman, 60 State St., Boston, Mass 


ALLEN WarpDWELL, 15 Broad Street, New York, N. \ 
Roy V. Reppy, Edison Bldg., Los Angeles, Calif 
Joun A. CHAmMatiss, Provident Bldg., Chattanooga, T: 
Cuartes S, McDowe1., Jr., Eufaula, Alabama 


Memorials 
Wittram P. MacCracken, Jr., Chairman, 209 S. LaSalle 
Street, Chicago, III. 
James R. Keaton, 824 Commercial Exchange Bldg., Oklahoma 


City, Okla. 
4. L. Scort, Pioche, Nevada. 
Georce M. Powers, Morrisville, Vermont. 
Epwarp W. ALLEN, 1312 Northern Life Tower, Seattle, Was! 
Noteworthy Changes in Statute Law 
JoseEPpH P. CHAMBERLAIN, Chm., 510 Kent Hall, Columbia 
Univ., New York 
Joun P. Deerinc, 124 Main St., Biddeford, Maine 
WriuiaM S. Datzet, 450 Fourth Ave., Pittsburgh, Pa 
Mary F. Larurop, Equitable Bldg., Denver, ( 
Wittram O. Witson, Cheyenne, Wyo. 
Professonal Ethics and Grievances 
THomas Francis Howe, Chm., 33 N. LaSalle St., Chicago, III 


Joun HInkK Ley, 215 N. Charles St., Baltimore, Md. 
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PRESIDENTS AND LOCAL COUNCILS 





ARLE W. Evans, First Nat'l Bank Bldg., Wichita, Kan. 


TEORGE B. Harris, 890 Uni 

WILLIAM MARSHALL B 
Ky. 

FRANK Pace, Reigler Bldg., Little Rock, Ark. 

Davip J. GALLERT, 521 Fifth Ave., New York, N. Y. 


m Trust Bldg., Cleveland, Ohio. 
ITT, Inter-Southern Bldg., Louisville, 


Publications 
ALFRED C. INTEMANN, Chm., 31 Nassau St., New York, N. Y. 
TaROLD B. BEITLER, 1612 Market St., Philadelphia, Pa. 
7EORGE T. Pace, 605 Federal Bldg., Chicago, III 


Orte L. Puituips, U. S. District Court, Albuquerque, N. M. 
ArTHUR G. PoweELL, Cititzens and So. Bank Bldg., Atlanta, Ga 
Publicity 

Wa ter H. Eckert, Chm., 10 S. LaSalle St., Chicago, II. 


Lovick P, Mires, Bank 
Tenn. 
HAMLET J. Barry, Equitable Bldg., Denver, Colo 


m. & Trust Co. Bldg., Memphis, 


Communications 
Louis G, CALpweLL, Chm., 33 N. LaSalle St., Chicago, III. 
Cassius E, Gates, 609 Central Bldg., Seattle, Wash 
STEPHEN B. Davis, Graybar Bldg., New York, N. Y. 


Hiowarp S. LeRoy, 40 bs Bildg., Washington, D. C. 
Witt1iAM C. GREEN Merchants Bank Bldg., St. Paul, 
Minn. 


State Legislation 
State Legislati ( mittees remain unchanged 


Special Committees 


Change of Date of Presidential Inauguration 


T 


Levi Cooke, Chm., | [rust Bldg., Washington, D. ¢ 
James A. Devitt, Neagle Bldg., Oskaloosa, lowa 
GrorceE W. Ritrer, Commercial Bldg., Toledo, Ohi 
Stites W. Burr, Wil 1 Hotel, Washington, D. 


Hampson Gary, Southern Bldg., Washington, D. ( 


Copyright and Reproduction of Magna Carta 


JAMES GRAFTON Ra Chm., Uni f Colo. Law School, 
soulder, ‘ 

J. Weston ALLEN 7 Tremont Bldg., Boston, Mass 

Epwarp A. ARMS Princeton, N. J The Farm) 


Federal Taxation 


HuGcH SATTERLEE, Chi 2 William St., New York, N. Y 
GEORGE M. Morris, 8 fteenth St., Washington, D. C. 


Ropert N. MILLER, ‘ Southern Bldg., Washington, D. C. 

Louis A. LECHER st Co. Bldg Milwaukee, Wis. 

Murray M. SHOEMA First Nat. Bank Bldg., Cincinnati, 
Ohio 

AuDLEY W. SHAN eveland, Miss 

JosepH J. Wess, 519 California St., San Francisco, Calif. 


Invitation to British and French Bars 


CuHar.es E. H it m., 100 Broadway, New York City. 
CHESTER I. Lone, First National Bank Bldg., Wichita, Kan 
JoHn W. Davis, 15 Broad St., New York City 

R. E. L. Saner, 14 Magnolia Bldg., Dallas, Texas 


GeorGe W. WickeRSHAM, 40 Wall St., New York City. 
Wittiam D. Gururie, 270 Madison Ave., New York City. 
Cuares S. WHITMAN, 120 Broadway, New York City. 
James Brown Scort, 2 Jackson Pl., Washington, D. C. 
Siras H. Strawn, 1400 First National Bank Bldg., Chicago. 
GurRNEY E, Newttin, 458 S. Spring St., Los Angeles, Cal. 
Henry Upson Sims, ex-off., First National Bank Bldg., Birm- 
ingham, Ala. 


Judicial Salaries 


\. B. ANprews, Chm., 239 Fayetteville St., Raleigh, N. C. 
Rospert C, Aston, 1207 Citizen & Southern Bank Bldg., At 
lanta, Ga. 

Danie. W. Simms, LaFayette Life Bldg., LaFayette, Ind. 

James F, Ausute, Coeur d’Alene, Idaho. 

Water G. Kirkpripe, Spitzer Bldg., Toledo, Ohio. 

Jutren O. Seru, Santa Fe, N. M. (Laughlin Bldg.) 

Witton H. Earve, Greenville, S. C. (Masonic Temple). 
Removal of Government Liens on Real Estate 

Joun T. RicHarps, Chm., 1017 Marquette Bldg., Chicago, II. 


Joun W. Carter, Jr., Danville, Va. 
L. Barrett Jones, Jackson, Miss. 


Representatives of A. B. A. to Conference of Delegates 

Jerrerson P. CHANDLER, Chm., Bartlett Bldg., Los Angeles, 
Calif. 

3urT W. Henry, 900 Canal Com’! Bldg., New Orleans, La. 

FRANK E. Curtey, Southern Ariz. Bank Bldg., Tucson, Ariz 

ARTHUR FE, SuTHERLAND, Lincoln Alliance Bank Bldg., Roches 
tor, N.Y. 

Watter P. ARMSTRONG, 149 Monroe Ave., Memphis, Tenn. 


Supplements to Canons of Ethics 
Epwakrp A. ArMstrRonG, Chm., Princeton, N. J. 
E, A. Harriman, Southern Bldg., Washington, D. C. 
James A. Baker, Esperson Bldg., Houston, Tex. 
W. H. H. Piatt, 715 Commercial Bldg., Kansas City, Mo. 
Henry E. Davis, Florence, S. C. 
Tuomas J. Tyne, National Bldg., Nashville, Tenn. 
Guy A. Tuompson, Liberty Central Trust Bldg., St. Louis, Mo 
Guy R, Crump, 458 S. Spring St., Los Angeles, Calif. 
Tuomas W. Davis, Wilmington, N. C. 
Tuomas Z. Ler, 49 Westminster St., Providence, R. I. 


Uniform Judicial Procedure 
NATHAN WittiAM MacCuesney, Chm., 30 N. LaSalle St., 
Chicago, Ill. 
J. Weston ALLEN, 327 Tremont Bldg., Boston, Mass. 
Jostan Marve, DuPont Bldg., Wilmington, Del. 
James M. GraHAM, Springfield, Ill. 
WituiaM J. Donovan, 1647 30th St. N. W., Washington, D. C. 


On Ways and Means of Furthering Interests of Association 

Epwarp A. ArmstronGc, Chm., The Farm, Princeton, N. J. 

Harry S. Knicut, Sunbury Tr. & Safe Deposit Bldg., Sun 
bury, Pa. 

Joun A. Expen, Hippodrome Bidg., Cleveland, Ohio. 

E. H. Capaniss, First Nat. Bank Bldg., Birmingham, Ala. 

Joun H. Kane, First Nat. Bank Bldg., Bartlesville, Okla. 

W. H. H, Prarr, 715 Commerce Bldg., Kansas City, Mo. 

H. Grenn Kins ey, First Nat. Bank Bldg., Sheridan, Wyo 


VICE-PRESIDENTS AND LOCAL COUNCILS 1929-30° 


Alabama 


LAWRENCE COoopeER 


VALENTINE J. NES 1614 American Trust Bldg., Birmingham. 


DouGLas ARANT, 00 Comer Bidg., Birmingham 

Cuartes S. McDow Ir., Eufaula 

JosepH N. McAteer 1 Mchts. Nat. Bank Bldg., Mobile. 
Alaska 


A. J. Dimonp, Vala 

H. L. FauLKner, Goldstein Bldg., Juneau 
T. J. Dononoe, Cord 

V. A. Paine, Juneau 

Joun A. Crark, Fairb 


Arizona 
FraANK E, Currey, Southern Ariz. Bank Bldg., Tucson. 
J. L. B. ALEXANDER 9 Fleming Bldg., Phoenix. 
Frank E. Frynn, Box 397, Prescott. 
Froyp M. STag_, 3 thrs Bldg., Phoenix 
_¥ G. Norris, Pres 
*First - rson named each state Vice-President and Chairman 


ex-officio. 





Arkansas 


Joun E. Martineau, Federal Bldg., Little Rock. 

Cuarctes A. WaALLs, Lonoke. 

Harry T. Woorprince, 515 The Nat. Bldg., Pine Bluff 

T. D. Wynne, Fordyce. ; 

Joun Brizzovara, 510 Merchants Nat. Bank Bldg., Fort Smith. 

California 

Joe G. Sweet, 433 California St., San Francisco. 

Joun W. Hart, 458 S. Spring St., Los Angeles. r . 

Apert A. RoSENSHINE, 1733 Hunter-Dulin Bldg., San Fran- 
cisco. 

W. Warp Jonson, 1115 Pacific S. W. Bldg., Long Beach. 

Marion R. Kirxkwoop, Stanford University. 


Canal Zone 


C. P. Farman, Masonic Temple, Cristobal. 
J. O. Cottins, Ancon. 
N. A. Becker, Box 412, Ancon. 
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L. K. Purpom, Box 818, Balboa. 
J. J. Enperton, Cristobal 
Colorado 

Ropert S. Gast, Thatcher Bldg., Pueblo 
Frank B. Goupy, Gas & Electric Bldg., Denver 
LaurENcE W. DeMutuh, 2123 Fourth St., Boulder. 
J. W. Preston, 529 Thatcher Bldg., Pueblo 
HAMLET J. Barry, 904 Equitable Bldg., Denver 

Connecticut 
Haroip E, Drew, 272 Main St., Derby 
FrepericK M. Perastey, Cheshire. 
EpapHropitus Peck, 170 Main St., Bristol. 
Harrison Hewitt, 205 Church St., New Haven 
Joun P. Huntincton, 4 Broadway, Norwicl 


Delaware 

James I. Boyce, 3063 DuPont Bldg., Wilmington. 
Rosert Hi, Ricwarps, 4060 DuPont Bldg., Wilmington 
Tuomas Keitu, Industrial Trust Bldg., Wilmington. 
James M. TuNNELL, Georgetown 
CHARLES L, Terry, Jr., Dover. 

District of Columbia 
Juuius I, Peyser, 1518 K St. N. W., Washington. 
James CraiG Peacock, 1366 Nat. Press Bldg., Washington 
Cuartes D, Hamet, Southern Bldg., Washington. 
SoutH TrimBte, JR., 1102 Woodward Bldg., Washington. 
BENJAMIN H. SAunpers, 906 Southern Bldg., Washington 


Florida 
Frep H. Davis, Att'y General's Office, Tallahasse« 
Georce P. Garrett, Exchange Blidg., Orlando 
Litspurn R. Raitey, Box 566, Miami 
Sam H. MANN, Jr., Box 3642 St. Petersburg 
Dickson H. Carter, Pensacola. 

Georgia 
ArtHur G. Powe tt, Citizens Southern Bank Bidg., Atlanta. 
Erwin Siscey, Milledgeville. 
Tuomas E. Ryats, Macon Nat. Bank Bldg., Macon. 
E. SmytuHe GAMBRELL, 1715 Candler Blidg., Atlanta 
Davin S. ATKINSON, Commercial Bldg., Savannah 


Hawaii 


BENJAMIN L. Marx, Bank of Hawaii Bldg., Honolulu. 
Ropsins B. Anperson, Bank of Hawaii Bldg., Honolulu. 
C. S. CartsmitH, Hilo. 
A. L. Caste, Box 3349, Honolulu. 
Idaho 
W. D. Gituts, State House, Boise. 
Epwarp J. Fraw ey, 606 Idaho Bidg., Bois: 
Cuartes M. Kaun, Box 202, Boise. 
Ratpu S. Netson, Telephone Bidg., Coeur d'Alene. 
A. L. Merritt, Carlson Bldg., Pocatello 
Illinois 
Watter H. Eckert, 10 S. LaSalle St., Chicago 
CLarRENCE P. Denninc, 160 N. LaSalle St., Chicago 
James M. GranaM, Springfield 
Epwarp A. ZIMMERMAN, 33 N. LaSalle St., Chicago 
Cuarwes G, Briccte, Court House, Springfield. 
Indiana 
Frep C. Gauss, 1300 Fletcher Trust Bldg., Indianapolis. 
James J. FARNAN, 216 Masonic Bldg., La Porte. 
Henry B. Warker, Old Nat. Bank Bldg., Evansville. 
Georce M. Eseruart, 405 N. Jefferson St., Huntington. 
O. B. Ratcuirr, Covington 
Iowa 
WesLeyY Martin, 713 Des Moines St., Webster City 
Detoss C, Suu, 318 Davidson Bldg., Sioux City. 
Tuomas J. GuTurit, 902 Register & Tribune Bldg, Des 
Moines 
TRUMAN S. Stevens, State House, Des Moines. 
E. M. Carr, Manchester. 
Kansas 
Wittiam C, Racston, State House, Topeka 
Rosert M. Davis, Univ. of Kansas Law School, Lawrence 
Oscar P. May, Atchison 
S. S. ALEXANDER, Kingman. 
Rospert L. Wess, 807 Nat. Reserve Bldg., Topeka. 
Kentucky 
B. R. Jovett, McEldowney Bldg., Winchester: 
JouN PELHAM JoHNsTON, Guaranty Bank Bldg., Lexington. 
J. V. Norman, 1506 Inter-Southern Bldg., Louisville. 





S. Y. Trimsie, Hopkinsville. 
C. S. Nunn, Marion. 





Louisiana 
Esmonp Puetps, United Fruit Co. Bldg., New Orleans 
U. A. Bett, Weber Bidg., Lake Charles. 
H. Mitton Corvin, Tulane Univ. College of Law, New Orleans 
Howarp B. Warren, Commercial Bank Bldg., Shreveport 
Joun J. McC.Losxey, Hibernia Bldg., New Orleans 






























































Maine 
WituiaM H, Fisuer, 107 Winthrop St., Augusta 
WiuLiAM Tupor Garpiner, Gardiner. 
Rosert Hace. First Nat. Bank Bldg., Portland 
Harotp H. Murcuig, 157 Main St., Calais. 
Epwarp F. Merritt, Merrill Block, Skowhega: 


Maryland 


Water L. Dawkins, The Severn, Baltimore 

Wa ter L, Ciark, 843 Calvert Bldg., Baltimore. 
WaLter H. Buck, 609 Union Trust Bldg., Baltimor: 
Horton S. Situ, 52 Gunther Bldg., Baltimore 
GeorGE HENDERSON, 20 Pershing St., Cumberland 





Massachusetts 
Tuomas J. Boynton, 294 Washington St., Boston 
Joun W. Mason, 24 Harrison Ave., Northampton 
RecINALD HeBer SMirH, 60 State St., Boston. 
Witmort R. Evans, 30 School St., Boston. 
James H. Brennan, 18 Tremont St., Boston. 


Michigan 
CLARE J. Hatt, 908 Grand Rapids Trust Bldg., Grand Rapids 
James E. Durry, 304 Crapo Bldg., Bay City. 
Louis StarFietp Conane, 844 Buhl Bidg., Detroit 
E. Brytue Stason, Univ. of Mich. Law School, Ann Arbor 
Roserts P. Hupson, 508 Adams Bldg., Sault Ste. Marie 
Minnesota 
Oscak HALLAM, 408 Endicott Bldg., St. Paul. 
Herpert M. Bierce, Hirsch Block, Winona. 
IvAN Bowen, 2300 Humboldt Ave., South Minneapolis 
Epwin C. Brown, 1218 Roanoke Bldg., Minneapolis 
H. J. Grannis, 404 Court House, Duluth. 


Mississippi 
D. W. Houston, Harrison Bldg., Aberdeen. 
L. Barrett Jones, Lamar Life Bldg., Jackson 
Rosert H. Power, Canton. 
T. C. Kimproucnu, University 
W. W. Venaste, McWilliams Bldg., Clarksdale. 
Missouri 
Jacop M. LAsuty, Central Nat. Bank Bldg., St. Louis 
Apa M. Cuivvis, 1022 Boatmen’s Bank Bldg., St. Louis 
Ropert L. Warp, Caruthersville. 
E. D. Extison, 718 Commerce Bldg., Kansas City 
Jay M. Ler, 300 Elmhurst Bldg., Kansas City 


Montana 
WALTER L. Pore, First Nat. Bank Bldg., Missoula 
Wat.rter S. HarTMAN, 2 Gallatin Block, Bozeman 
J. B. C. Knicut, Durston Block, Anaconda. 
W. J. Jameson, Jr., Electric Bldg., Billings. 
Joun J. Greene, Helena. 


Nebraska 
C. E. SANDALL, First Nat. Bank Bldg., York. 
T. F. Neicupors, Bridgeport. 
Georce A, Leg, 1404 Sharp Bldg., Lincoln. 
Frep S. Berry, Berry Bildg., Wayne. 
Harvey M,. Jonnson, 640 Omaha Nat. Bank Bldg., Omaha 
Nevada 
Everett W. Cueney, Cheney Bldg., Reno 
E. P. Carvitte, Farrington Bldg., Elko. 
H. W. Epwarps, Oldfield Bldg., Ely. 
WittraM E. Orr, Box 302, Las Vegas. 
Criark J. Gui_p, Court House, Yerington. 
New Hampshire 
Tuomas F. Cuirrorp, Bank Block, Franklin. 
Georce T. Hucues, 344 Central Ave., Dover. 
Lesire P. Snow, Rochester Trust Co. Bldg., Rochester 
Puiturp H. FAuLKNER, Keene. 











Jeremy R, Wavpron, 4 Market St., Portsmout! 
New Jersey 
Samuet H. Ricnarps, 106 Market St., Camden. 
REYNIER J. WorTENDYKE, 15 Exchange Place, Jersey City 
Georce A. Bourcgots, 1421 Atlantic Ave., Atlantic City 
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ICE-PRESIDENTS AND LOCAL COUNCILS 





ANE E. Mrinarp, 24 Branford Place, Newark J. Watres WariInG, 35 Broad St., Charleston. 
HuA R. Satmon, Morristowt M. C. Woops, Marion i 
} \ ; WituiaM S. NeEtson, 904 Columbia Nat'l Bank Bldg., Colum- 
New Mexico bia. 
xGE S. Kiock, Box 455, Albuquerque South Dakota 
ENNIS CHAveEz, Rosenwald Bidg., Albuquerque WittiamM H. Warren, DeSmet. 
DENNY, Gallup : : e W. F. Mason, Aberdeen. 
SUMMERS Bt RKHART, Sunsune Bldg., Albuquerque S. K. Gricssy, 209 Security Bank Bldg., Sioux Falls. 
M. Dow, Roswe Lewis Benson, Huron. 
New York E. D. Barron, 306 S. F. Nat’l Bank Bldg., Sioux Falls. : 
wry D. WILLIAMS, 61 Broadway, New York City. Tennessee 


fenry K. Davis, 140 Nassau St.. New York City 

Francis J. SULLIVAN, 120 Broadway, New York City 
HOMAS B. Correr, Plattsburg 

MicHAEL J. Noonan, 807 Trust Co. Bldg., Niagara Falls 


Tuomas J. Tyne, National Bldg., Nashville. 
Cuartes N. Burcu, 1006 Exchange Bldg., Memphis 
Joun A. CuamsBuiss, Providence Bidg., Chattanooga. 
James D. RicHarpson, Murfreesboro. 


North Carolina Wi11am E, Norvetr, Jr., 708 Nichol Bldg., Nashville 


fHomas C. GuTurie, 1102 Johnston Bldg., Charlotte Texas 

KENNETH C. Royatt, 233 E. Walnut St., Goldsboro Frank C, Ditiarp, 202 No. Travis St., Sherman. 

[HomasS S. Rotiins, Jackson Blidg., Asheville. PaLMer Hutcueson, Esperson Bldg., Houston. 

Henry M. Lonpon, Supreme Court Bldg., Raleigh C. S. Porrs, Southern Methodist Univ. School of Law, Dallas 
Henry E. Fartson, Box 5, Clinton C. S. Braptey, Williams & Bradley Bldg., Groesback. 


Dick O. Terrett, City-Central Bldg., San Antonio. 
North Dakota 


L. Younc, First Nat. Bank Bldg., Bismarck Utah 
JoHN O. Hancuett, Nat. Bank Block, Valley City CaLvin W. RAWLINGS, 406 Judge Bldg., Salt Lake City. 
| J. P. Carn, Liberty Bank Bldg., Dickinson CuHartes R. Hottincswortu, David Eccles Bldg., Ogden. 
L. J. Patpa, Jr., Box 1334, Minot. Greorce P. Parker, 224 State Capitol, Salt Lake City. 
W. A. McIntyre, Box 418, Grand Forks Rosert L. Jupp, 409 Kearns Bldg., Salt Lake City 


O. K. Cray, 309 Electric Bldg., Price. 


: , Ohio = a Vermont 
WALTER G. KIRKBRIDE, 9 ‘ Spitzer Bidg., Toledo. FRED M. BUTLER, Rutland. 
Murray M. SHOEMAKER, First Nat. Bank Bldg., Cincinnati Hersert G. Barner, Brattleboro. 
K. 9. Morton, 42 Eb, Gay dt., § olumbus. M. C. Wesper, Marble Svgs. Bank Bidg., Rutland. 
Georce R. Murray, 407 Callahan Bank Bidg., Dayton Georce L, Hunt, 43 State St., Montpelier. 
Unton C, Derorp, Mahoning Bank Bidg., Youngstown J. Rote Seartes, Citizens Bank Bldg., St. Johnsbury 
Oklahoma Virginia 
WaLter A, Lypranp, 806 Branoff Bldg., Oklahoma City. Leon GoopMaN, Lynchburg. 
R. A. KLEINSCHMIDT, 1508 Thompson Bldg., Tulsa Joun W. Carter, Jr., Masonic Temple, Danvilie 
H. L. Foe, Citizens Nat’l Bank Bldg., El Reno. Don P. HALsEy, Circuit Court, Lynchburg. 
Lioyp A. RowLaAnp, 605 Union Nat’l Bank Bldg., Bartlesville Stuart B. Campsett, Wytheville. : 
N. A. Grsson, Box 1241, Tulsa. Ropert E. Peyton, Jr., Travelers Bldg., Richmond 
Oregon Washington 
James J. Crosstey, 1030 Chamber of Commerce Bldg., Port Joserpn McCartuy, Paulsen Bidg., Spokane. i 
om y sat sald) Ae ae vgs : JosepH H. Gorpon, 1204 Puget Sound Bank Bidg., Tacoma 


land. 
I. H. Van WInkKLE, Supreme Court Bldzg., Salem. 
Marvin K. Hotianp, 904 Public Service Bldg., Portland 
SipNEY TEIseR, 740 Morgan Blidg., Portland 
SAMUEL E, Nortson, Box 84, Heppner. 


Gienn R. Mapison, 215 Mason Bldg., Bellingham. 
Harotp B. Gitsert, Box 787, Yakima. 
A. A. Hutt, Chehalis. 

West Virginia 


C. W. Fiesuer, Gassaway. 


Pennsylvania H. Campse_t Ricwarps, Wheeling Bank & Trust Co., Wheel 
Wituram S. Dauzet, 450 Fourth Ave., Pittsburgh a, yee , 
Wittiam A. SCHNAD! 30 Land Title Bidg., Philadelphia. CHartes N. Finnewt, Keyser. _ 
BERNARD J. MYERS, 50 N luke St.. Lancaster DeLzert T. Ropinson, Box 1104, Charleston. 
Georce G. PATTERSON, | laysburg D. FE. Frencu, Bluefield. 
Pas 2. Scorr, 1025 Union Trust Bldg., Pittsburg! —" 
WILLIAM R. S a 1 Trust ig., Pittsburg Wi " 


SAMUEL M. Peprick, 523 Watson St., Ripon. 


hi 4 : . ° 
Philippine Islands Greorce A. BowMAN, 428 Wisconsin Ave., Milwaukee 





Crype A. DeWrrt, Box 760, Manila. a ApELINE J. Meyer, Office of Attorney General, Madison. 
CuarLes A. McDo» Roxas Bldg., Manila Martin R. Pautsen, 410 Badger Bidg., Racine. 
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The Law and Golfers’ Rights 
Editor, AMERICAN BAR ASSOCIATION JOURNAI 

I am surprised, after reading Mr. Strawn’s article on 
“Golf and Lawyers” in the November JourNnat, that he 
failed to insert therein one of the most important facts 
belonging in such an article and that is, that the law has 
dealt with the matter of the right of golfers in a pe- 
culiarly satisfactory manner. 

Under the circumstances, I choose to preserve anon- 
ymity, although the astute reader might be able to run 
down the identity of the case I am about to describe. 

Years ago, a member of the New York Bar possessed 
a Tom Morris cleek with which he was able and accus- 
tomed to drive 250 yards on a measured course. He was 
a person of great height and the ordinary length of the 
shaft was useless to him—so the makers of the club had, 
by successive experiments, arrived at a length and tapering 
of the shaft which ensured the efficiency, as aforesaid, of 
the cleek. 

But one summer, playing upon a course where the 
turf was underlain by boulders and rocks, he shattered the 
shaft on a Friday preceding the annual tournament of this 
summer golf club. He hastened to the local U. S. Express 
agent and explained to him his trouble. “Could the club 
be marked ‘special’ and rushed off, by express, that night, 
to the makers in New York for immediate re-shafting and 
return?” The express agent being of a kindly and yielding 
nature, accepted the Corona and promised to put it himself 
on the 5 o'clock evening train marked “rush.” 

The testimony on the trial proved that this was just 
what he did. A long day-letter was dispatched to the 
makers advising them of the forwarding of the club and 
asking, as a special favor, that it be rushed through Satur- 
day afternoon and expressed back so as to reach the player 
on the Monday morning of the tournament. 

Monday came but no cleek. A telegram to the makers 
elicited the reply that they had not yet received the club. 
The express agent, upon its being called to his attention, 
said: “I will put in a tracer” and the testimony on the 
trial showed that he had done so and had telegraphed the 
company in New York to the same effect (at the expense 
of the owner of the cleek.) But no club arrived. Deprived 
of the cleek, the lawyer so handicapped and humiliated and 
suffering anguish of mind by being put out of the competi- 
tion on the second round, on Saturday retirned to his 
office in New York. 

He sent an urgent letter to the express company’s 
office detailing the above sequence of events and in three 
or four days received a letter stating that the letter and 
telegrams had been received “but we have not yet taken 
the matter up.” 

He thereupon served a summons and complaint in the 
Municipal Court for $500 damages for the loss of the use 
of his cleek, alleging his anguish of mind, and that golf 
was his means of physical rehabilitation, that it was neces- 
sary to him professionally during his vacation, that the ex- 
press company had actual notice of the urgency of the 
transaction and that by their gross and malicious negligence 
he had been damaged. 

Through one of the most distinguished firms in the 
city, the head of which is a famous golfer and jurist, the 
express company demurred to the complaint. It so hap- 
pened that the Municipal Court judge who heard the argu- 
ment was himself a golfer and he overruled the demurrer 
“with costs” and allowed the express company to plead. 

On the day set for trial, the express company appeared 
and asked for an adjournment on the ground that the ex- 
press agent in the other state could not be produced as a 
witness until the following month. The plaintiff thereupon 
offered to stipulate that the express agent would contradict 
all the testimony of the plaintiff and demanded an imme 
diate trial, but the court adjourned the case for the attend- 
ance of this necessary witness 

The trial was duly brought on and the express agent 
examined and instead of contradicting he corroborated all 
the plaintiff's testimony, produced his files showing the 
urgency of the original shipment and the letters and tele- 
grams calling the matter to the attention of the main 
office. The justice presiding at the trial was not a golfer; 
he directed a verdict with 6 cents damages. 

The plaintiff appealed to the Appellate Term, a bench 


of three members of the Supreme Court of the State a 
by a divided court, (the minority opinion being written b 
one who prefaced his opinion by the statement that he 
not know or understand the game of golf and the majo: 
ity opinion showing a sympathetic and thorough unde: 
standing of the importance of this great relaxation ar 
exercise,) reversed the trial court and directed a new tria 
pointing out the elements of substantial damages incide 
to the gross negligence of mislaying the cleek 

It may be added at this point that the plaintiff, as pri 
of his good faith, testified on the trial that he had attempts 
to secure a replica of the original cleek but it was not 
Tom Morris nor was the shaft of sufficient taper or resi 
iency to produce like gratifying results, and on the tria 
he tendered it to the defendants, but tender was rejecte: 

It also developed that the cleek, in its original shat 
tered condition, had been mislaid and just found in the 


Hoboken offices of the express company, never having 
reached the City of New York, and it was produced on the 
trial so that at last the plaintiff had recovered the origina 
cleek. 

he reversal also carried costs, which were paid, anc 


the plaintiff noticed the case for the new trial, the Appe 
late Term having denied, with $10 costs, a motion for 
leave to appeal to the Appellate Division 

The plaintiff was about to go up to try the case whe 
he was served with a notice of motion for leave to appea 
to the Appellate Division returnable in that court itself, and 
containing a stay of proceedings pending the hearing and 
determination of the motion. He directed that a _ notic« 
of this stay should be given to the clerk of the Municipal 
court, but, unfortunately, the officer did not notify the 
calendar clerk and in the absence of the plaintiff, the case 
was called and some $15 a week clerk in the office of de 
fendant’s counsel did attend and confronted with a non 
appearance of the plaintiff thought it a strategic and bril 
liant thing to ask that the complaint be dismissed, whic 
was accordingly done. 

He secured an order to that effect from the clerk and 
triumphantly served it on the plaintiff. 

The following day the motion came on before the 
Appellate Division. The plaintiff asked that the motio: 
be dismissed on the ground that there was no action 400 
ing and produced the order that had been served upon hi 
to prove that fact. “Motion for leave to appeal dismissed 
with $10 costs.” 

Defendant’s counsel thereupon came to plaintiff wit! 
a stipulation restoring the case to the calendar which plain 
tiff declined to sign. The following colloquy took plac 

“But we must have this new trial, for as the case now 
stands, you have established the principle that a golf stick 
is a valuable article and that a certain degree of diligence 
and care is necessary in caring for such a shi pment We 

can’t afford to have that stand as the rule of law and we 
must have a new trial so that we can go up on appeal 
lo which the plaintiff replied: 

“You can’t force me to begin my case over again. 
have gotten my cleek back; I have collected from you $78 
plus, in costs and I have established the principle for whic! 
I was contending and you still owe me $10 costs’ and, of 
course, the defendant's counsel were helpless. 

The following week, for reasons unknown to the plain 
tiff, the U. S. Express Company went into the hands of a 
receiver and he never collected the last $10 costs. But o1 
the whole he was satisfied. The next time he expressed his 
golf clubs, he noticed, with amusement, that there was a 
special clause stamped on the receipt disclaiming any spe 
cial liability by reason of the character of the shipmen 

But he should worry! 

JuRIDICUS 
New York, Oct. 20 


Birthplace of Judah P. Benjamin 


Editor, AMERICAN Bar ASSOCIATION JOURNAL: 


The letter in your November issue (p. 722) from Judge 


G. W. Williams of the Virgin Islands at length practically 

settles the question of the birthplace of the disting uished 
jurist and statesman above named, in favor of St. Croix 
though it does not show the cause and extent of the con- 
fusion. Before I wrote a biography of Benjamin for Vol 
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which was t t detailed account of him be 

Prof. Pierce But rable biography appeared 
so the “Jewish | hia” sket of him, I com 
ated in 1901 wit 1ephew ite Ernest B 
tt, w a leader e Louisiana 
l r g e | s eo and 
signed St. Cr pirt la ind the date as 
st 6, 1811 ng I Benjamin 
Rebecca de Mer i : rdingly, despite 

‘ mflicting evide ASsigne that date in my ar 
es, as did als Fra iwiey i l-time friend of 
" s who bega reparat a biography, 
ly on the scor ation give Benjamin's 
Rebecca B evy an ancestress of Louis 

evy, a well-k \\ e! f the New York sar.) 

rhe Judah B ‘ in ot Thomas, Nov. 13th, 
1, whose parents \v Emanuel and Esther, was un- 
tedly a cousi: f the famous jurist, and his distin- 
ed namesake speal s uncle Emanuel and mem 
s of his family in letters quoted in Pierce Butler’s biog 
y Pier« But! aving Judge Williams’ 
records before rroneously adopted St. Thomas 
the birthplace, while stating the matter was uncertain, 
d in your columns, Mr. Winston's interesting article took 
same view Butle as doubtless influenced in this 
urse by a letter writte yy J. P. Benjamin on Sept. 29, 
865, which he quotes hich he refers to having just 
anded at St. Thomas | “consequently had an oppor- 
nity of seeing the scenes of my early childhood, but of 
yurse my memory was very indistinct, as l was a mere 
viant when we left that island for Wilmington.” While 
lis is not inconsistent with his having believed he had 





een born in the neighboring island of St 
in himself commonly 
Thomas as the place of his birth, and 
New Orleans’ papers of 
U. S. Senate. 
I am inclined to believe that one 
was an officer of the Jewish 
1772 (11 Pub. An lew 


Croix, Benja- 
mentioned St. 
it is so assigned in 
1852, reporting his election to the 


seems t have 


Judah Benjamin, who 
congregation at St. Eustatius 
Hist. Society, 151) was the 
grandfather of the two cousins who bore the same name 
vears later. With so many conflicting statements extant, 
t is not surprising that Prof. Butler adopted the wrong 
yirthplace. Interesting cent biographies of the “brains 
f the Confederacy” are to be found in the newly issued 
volume of the “Dictionary of American Biography” and 
wreviously in the “Jur Vol. 19, pp. 305 et seq 
1908). 

New York City 


Review” 


Max J]. Kowcer. 


Some Further Observations on French Divorces 


AMERICAN BAR 
By the publicatio 


OCIATION JOURNAI 
1885 of Edmond Kelly’s “French 


iw of Marriage and Divorce” (now unfortunately out of 
rrint), the attention of American lawyers was drawn to 
this subject, and ever since an increasing number of Amer- 
cans have obtained divorces Paris The law of 27th 
July, 1884, providing f French divorces, which had there- 
tofore been impossible France (as is still the case in 
Spain and Italy), and t law of 18th April, 1886, fixing 
the procedure in act divorce—both well considered 
and carefully draw tatutes—have stood the test of time, 
ind for now more tha rty years have been subject only 
to very slight and terial modifications and amend- 

ents 
In my article in tl \MERICAN Bar ASSOCIATION JOURNAL 


Marion Smith’s later article on 
April 1925 issue of the same journal, 
cedure as affecting American liti- 
stated. The trend and tendency 
United States, especially in those 
enactments are rigid, has been 
think, increasingly to facilitate and validate di- 
vorces fairly and hor obtained in a foreign jurisdic- 
tion. The New York irts especially incline in the ab- 
sence of obvious frau recognize decisions of the French 


- January 1925 

e same subject it 
he French law and 
is attempted to 
vf judicial decision it 
States where the legi 
and is, I 


gants 


courts on questions micile. Gray v. Gray, 143 N. Y. 
54; even where there is no personal service, Powell v. 
Powell, 211 App. Div. 750; Gould v. Gould, 235 N. Y. 14, 


which is the classic 


N. Y. 381, which gox 

in the same degree a 

the full-faith-and-credit 
N. Y. 70, which states the 


“It is the settled 


C. G. T., 242 
ry far to validate foreign divorces 
1dgments of sister states under 
lause; Dunstan v. Higgins, 138 
New York rule as follows: 
f this state that a foreign judg- 


tation; Johnston v. 
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A. L. R. contains only the decisions 
of the higher courts and reports 
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case is followed by an annotation, 
or brief. (The life-saver to the 
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sands of skillfully prepared briefs 
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is impossible to consult these vol- 
umes without obtaining very valu- 
able legal information. 


The brief -making and _time-sav- 
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ment is conclusive upon the merits. It can be impeached 
only by proof that the court in which it was rendered had 
not jurisdiction of the subject matter of the action or of 
the person of the defendant, or that it was procured by 
means of fraud.” 

The courts of New York will not allow the party who 
obtained the foreign-divorce to impeach the decree, Gug- 
genheim v. Guggenheim, 201 N. Y. 602; Starbuck v. Star- 
buck, 173 N. Y. 573. Nor can the defendant attack it, 
either in New York if he has in any way recognized it, 
Kelsey v. Kelsey, 204 App. Div. 116, or in Pennsylvania, 
Richardson’s Estate, 132 Penn 292. Neither party to the 
action can assert that it was not a valid judgment, as they 
were both equally guilty if there had been fraud. Kinnier 
v. Kinnier, 45 N. Y. 535. It certainly is not the law in 
New York that before citizens of that state can seek divorce 
in a foreign court, they must have definitely abandoned 
their domicile in that state. On the contrary, quite the 
reverse. The jurisdiction of French courts in the case of 
citizens of New York who have acquired in France a resi- 
dence or domicile of fact is recognized—this perhaps upon 
the theory of renvoi. 

On the other hand, the scandals which were exposed in 
Paris in July of last year, by which the French Courts had 
been imposed upon and some decrees obtained which 
should not have been, and some at least of which in my 
opinion are fairly open to attack both directly and collater- 
ally—good only as long as nobody attacks them—moved 
the French authorities to take such steps as were open to 
them—without changing the law or the procedure—to exact 
fuller and franker compliance with the spirit of the statutes 
regulating procedure. 

The first such step was a “Communiqué” from the 
Ministry of Justice, as follows: 

“A la date du 28 Février 1928, le Garde des Sceaux, 
Ministre de la Justice, a invité les chefs de la Cour d’Appel 
de Paris a ouvrir une enquéte sur des irrégularités de 
procédure qui lui avaient été signalées dans des divorces 
prononcés entre des étrangers. Cette enquéte a établi la 
réalité d’un certain nombre d’abus qui peuvent étre Il’occa- 
sion de peines disciplinaires. Aprés avoir étudié le rapport 
des chefs de la cour, et conformément a leurs conditions, 
M. Louis Barthou a saisi les juridictions compétentes en 
vue des sanctions que les différentes affaires comportent.’ 

This was followed by summons to various court offi- 
cials and employees to appear before a tribunal empowered 
to enforce discipline. Later several American lawyers 
permanently or temporarily in Paris, and suspected of com- 
plicity in these irregularities, were summoned in their 
turn before the tribunal and examined. As a result of 
what developed serious sanctions were imposed. Naturally 
the courts are jealous of their prerogative and resent being 
trifled with especially by foreigners. 

The net result of these disciplinary proceedings was to 
stiffen up the procedure, to put the courts on notice and in 
a position and humor to enforce a very literal compliance 
with all the requirements of the procedure. For honest 
and serious litigants this presents no inconvenience; such 
persons do not seek fraudulent divorces. By conforming 
to the very just and reasonable requirements of the pro- 
cedure, a perfectly valid divorce can be obtained in Paris. 
Such divorces are constantly granted here, and there is no 
reason to criticize or question such of them as are regularly 
obtained. Less than that no honest person wants. This 
also squarely meets the requirements of our American law 
in point. 

I quote from a statement which I cordially endorse, 
made by Charles B. Fernald, Esq., (now of New York, a 
lawyer of established position, who has had a considerable 
experience in practice in Paris), at the annual meeti ng of 
the American Foreign Law Association, on November 21st, 
1927: 

“Prediction, dangerous though it be, is nevertheless our 
business as lawyers. France, we hear, is tightening up its 
rules regarding divorces of foreigners. It is my prediction 
that in cases where there is no fraud on the French Court, 
and where there is residence sufficient to justify that court 
in taking jurisdiction under its own laws, and where the 


1. On the 28th of February, 1928, the Custodian of the Seals, 
Minister of Justice, invited the chiefs of the Court of Appeal of Paris 
to open an inquiry on some irregularities on which his attention had 
been called, which had occurred in the procedure relating to divorce 
cases between foreigners. The inquiry resulted in establishing that in a 
certain number of cases such irregularities had been committed which 
might lead to legal sanctions. After examining the report made by the 
chiefs of the court, and in accordance with their findings, Mr. is 
Barthou referred the cases to the respective jurisdictions to decide on 
the penalties to be inflicted upon the parties concerned with the different 
cases. 





defendant is served in France, we may find our courts dé 
ciding that the French judgments of divorce shall have 
comity the same faith and credit that has long been a 
corded to like judgments of the courts of sister states, ar 
that even in cases falling short in some degree of the fore 
going, we may at least find our courts refusing to let the 
parties here re-litigate the causes, when they have ha 
their day in court in France.” 

To sum up: Considerable temporary mischief has bee 
done in Paris, involving in some cases, it is to be feared 
the rights of innocent litigants. Some divorces have thus 
been obtained which are open to serious criticism. While 
they may probably not be invalidated by any direct pri 
ceedings here, they are, in the judgment of some of ou 
ablest jurists in America open to attack at any time there 
even collaterally. This should give future litigants pause 
but it need not deter any serious persons who seek a di 
vorce from taking proper steps to obtain it in Paris throug! 
the proper channels. 

CuHarLes F. BEAcu. 

Paris, October 1, 1929. 


Public Defenders 


Editor, AMERICAN Bar ASSOCIATION JOURNAL: 

The movement to establish by law the office of Publi 
Defender to represent indigent accused persons in the Crim 
inal Courts—which has been spreading rapidly throughout 
the country during the past few years—has received a 
powerful impetus recently. 

This proposed reform according to the press re ports, 
has just received approval in a nation-wide preferentia! 
vote taken by the National Economic League with respect 
to this and other reforms, looking toward an improveme! 
in the administration of justice. 

Another valuable source of support to this essentially 
humane movement for a Public Defender is the public decla- 
ration made recently by Mr. Norman Thomas, Socialist 
candidate for Mayor of New York City, in which he urged 
that such office be maintained on an equal footing with the 
Public Prosecutor. 

It is significant also that one of the candidates for 
District Attorney of New York County declared publicly 
that if elected he would be as keenly interested in pr« 
tecting the innocent as in punishing the guilty, and that 
the District Attorney’s function is to be more judicial and 
less partisan. 

The writer, as Chairman of the Committee on Public 
Defenders of the New York State Bar Association, re 
cently presented an outline of the Public Defender proposal 
to Hon. George W. Wickersham, Chairman of President 
Hoover’s National Commission on Law Observance and 
Enforcement—and it is hoped that a hearing may be had 
before such Commission shortly. 

The successful demonstration of the value, efficiency 
and economy of the Public Defender’s office as an aid in 
the administration of justice in the various American com- 
munities where it has been tested—and the work done by 
the Voluntary Defender’s Committee in New York County 

—testify eloquently as to the need for the establishment of 
Public Defenders in every Criminal Court of this country 

Chief Justice Taft, Mr. Samuel Untermyer, Justice 
William Harman Black and many other distinguished 
Judges, lawyers and sociologists have endorsed this pro 
posal, as have numerous civic, political, labor and women’s 
organizations throughout the country. 

The writer’s Public Defender Bill will be re-introduced 
in the New York legislature at the coming session and a 
vigorous fight will be made to pass the bill. 

The poor man in the courts should be given a real 
equality before the law. He should have the right to a real 
defense—not a perfunctory one. Too often under present 
conditions, he is discriminated against—not because of his 
guilt—but because of his poverty. The present assigned 
counsel system is archaic, unfair and unsatisfactory. It 
should be replaced by a system of public defense which 
will give to all persons accused of crime a fair trial—re- 
gardless of race, creed, color or purse. Justice is the ulti- 
mate goal. Charity does not avail as a substitute for Jus 
tice. An accused person—presumptively innocent until 
proven guilty—is entitled to have all the resources of the 
State to prove his innocence—quite as logically as the Peo- 
ple now have to prove his guilt. 

The Public Defender is a step in the direction toward 
the Democracy of Justice—and as such it should appeal 
to all fair-minded people. 
New York. 





Mayer C. GoLpMAN 
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second printing. 


A number of years ago this company distributed to 
members of the Bar two brochures, ‘Suggestions in 
the Drafting of Wills” and “Suggestions in the 
Drafting of Living Trust Agreements.” 


The demand for these booklets has made necessary a 
The present editions have been 
amplified and revised to bring them in line with the 
most recent decisions. 


We shall be glad to send copies on request 


Chicago Title & Trust Company 


69 West Washington Street 
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Michigan 





Thirty-ninth Annual Meeting of Michi- 
gan State Bar Association 

The Michigan State Bar Association 
held its thirty-ninth annual meeting in 
Detroit on September 12th and 13th. 
[he meeting was one of the best at- 
tended of the meetings of the State Bar 
Association. There were 407 of the 
,365 members present on the occasion. 

Probably the most distinctive feature 
f the meeting was the fact that prac- 
tically an entire day was devoted to a 
discussion of the new Rules of Prac- 


tice which, pursuant to statute, have 
yeen proposed by the Michigan Pro- 
edure Commission to the Supreme 


Sourt of the State and which are at 
the present time held under advisement 
»y the Supreme Court. The Court had 
een desirous of affording the Bar of 
the State an opportunity at which its 
nembers might freely express them- 
selves pro and con concerning the many 
eforms suggested by the proposed 
rules.. The Bar Association meeting 
provided an ideal opportunity. Mem- 
bers of the Supreme Court were pres- 
ent and participated in the discussion 
of the new rules. A considerable num- 


ber of the Circuit Judges of the state 
were in attendance and presented the 
viewpoint of the nisi prius judge. 

Some of the proposed reforms which 
were discussed in considerable detail 
were the elimination of the numerous 
means of appealing cases by the substi- 
tution therefor of a single process of 
appeal commenced by notice of appeal, 
the presentation of the record to the 
Supreme Court in the form of a type- 
written transcript of proceedings in the 
trial court thus eliminating printing, the 
matter of giving to trial judges power to 
comment upon the weight of the evi- 
dence, the matter of giving to trial 
judges the power to hear and dispose 
finally of claims by clients against at- 
These and many other pro- 


torneys. ’ 
posed changes in practice were dis- 
cussed. A transcript of the proceedings 


has been furnished the Supreme Court 
and the discussion will be taken into 
consideration by the Court in passing 
on the rules. 

The guest speakers for the occasion 
were the Hon. Gurney E. Newlin of 
Los Angeles, California, President of 
the American Bar Association, whose 
address was entitled “The Law and 
Posterity,” and the Hon. Gilbert H. 
Montague of the New York Bar, whose 
address was entitled “Courts, Commis- 
sions and Anti-Trust Laws.” Mr. New- 
lin entered a plea for the adjustment 
of the anti-trust laws in such a fashion 


as to conserve the economic resources 
of the country. Particular reference 
was made to the petroleum resources. 
Mr. Montague’s address had as its major 
theme the proposition that the Supreme 
Court was proving far more competent 
and satisfactory in the application of 
the anti-trust laws to business than has 
been the Federal Trade Commission. 
Mr. Montague supported his thesis by 
reference to the development of the so- 
called rule of reason which has been 
applied in anti-trust law cases. Both 
addresses were extremely attractive and 
made a eat impression upon the 
Michigan Bar. Other speakers on the 
program were the Hon. William W. 
Potter of the Supreme Court of Michi- 
gan, Dean Henry M. Bates of the Uni- 
versity of Michigan Law School and 
Professor E. Blythe Stason, also of the 
University of Michigan Law School. 

f the committee reports which were 
presented that which occasioned the 
most comment and discussion was that 
of the committee on Illegal Practice of 
Law. That committee recommended 
that the Bar Association take the posi- 
tion that it is contrary to law for trust 
companies and other lay agencies to pre- 
pare wills for their patrons and clients 
either for compensation or otherwise as 
a part of their business practice or serv- 
ice. This recommendation was, after 
prolonged discussion, adopted by the 
Association and the officers of the Asso- 
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ciation were directed to take such means 
as are available to enforce the recom- 
mendation. 

The Association departed from the 
serious and the legal long enough to be 
entertained for thirty minutes at the 
annual banquet by Edgar A. Guest 
Detroit, Michigan’s well known poet 
and humorist. Mr. Guest kept the ban 


Hon. James FE. Durry 
President of Michigan Bar Association 





quet hall in an uproar of laughter dur 
ing the time allotted to him. 

The Detroit Committee which had 
charge of enterta’noments did its full 
duty. Among other things it staged ar 
entertainment in the house of T! 
Players, a “Little Theatre,” the entet 
tainment consisting of several very ex 
cellent sketches of legal flavor prepar« 
especially for the occasion. A _ special 
effort was mrade to give the wives and 
daughters of the members a good tim 
and about forty of them were enter 
tained at theatre parties and at a fashiot 
show at the Detroit Golf Club. Every- 
one present was willing to certify that 
Detroit furnished an extraordinarily fine 
brand of entertainment. 

The following officers were elected 
for the ensuing year: President, James 
E. Duffy, Bay City; Vice-President, 
Oscar M. Hull, Detroit; Secretary, E. 
Blythe Stason, Ann Arbor; Treasurer, 
Don T. McKone, Jackson 


E. Brytuwe Stason, Secretary 





Missouri 





Missouri State Bar Association’s 
Annual Meeting 


The forty-seventh annual meeting of 
the Missouri State Bar Association was 
held at the Muehlebach Hotel in Kan 
sas City, Missouri, on September 27th 
and 28th, 1929. The meeting was called 
to order by the President, Hon. R. L. 
Ward, promptly at 10 o'clock a. m 


September 27th, with a large attendance 
of lawyers from all parts of the state. 
Che President made the annual address 
and it was remarkable that of the six- 
teen committees to make reports fifteen 
responded promptly as their names were 
reached on the program, and practically 
each one with a written report; only one 
committe failed to report and that was 
a minor committee. Each speaker on 
the program was present and responded 
when his name was called on the pro- 
gram. 

Che morning session was taken up 
with the address of welcome, President's 
address and the report of the several 
committees. At noon there were lunch- 
cons held for the alumni of the Missouri 
State University, the Kansas City 
School of Law and the Kansas Uni- 
versity, all of which were well attended 
On the afternoon of the 27th the Hon 
Henry Upson Sims, a lawyer of na- 
tional repute, from Birmingham, Ala 
bama, addressed the meeting with a very 
forceful, deep and delightful address 
[his was preceded by reports from a 
number of committees and followed by 
avery interesting and_ instructive 
address by Hon. Allen McReynolds of 
Carthage, Missouri. That evening the 
Bar Association was entertained at a 
banquet by the Kansas City Bar Asso 
ciation, the program being furnished by 
the Kansas City Bar Association and 
consisting of humorous addresses, music, 
instrumental and songs, and dances by 
local artists 

Saturday morning, after report from 
other committees, the Association was 
iddressed by Hon. Rhodes S. Baker, 
1 man of national repute in the legal 
profession from Dallas, Texas, whose 
address was on the subject, “Stars rose 
ind set and new horizons glowed.” This 
iddress was splendidly received and was 
masterful and eloquent. Hon. George 
C. Wilson of St. Louis addressed the 
\ssociation on the inadequate salaries 
paid the judiciary of Missouri. At the 
ifternoon meeting Hon. Forest Donnell 
~ the Bar of St. Louis, Missouri, de 
livered a well prepared and very inter- 
esting address on the World Court, 
advocating the American government 
entering same. 

Saturday evening was given to the 
annual banquet of the Missouri Bar 
\ssociation, to which were invited the 
wives and lady escorts of members of 
the Association. A large crowd at- 
tended and were addressed by Hon. 
Frazier Arnold, distinguished member 
of the Colorado Bar, from Denver, 
Colorado, and who addressed the meet- 
ing on the subject, “Some Practical 
Measures for Crime Prevention.” Those 
missing this address missed one of the 
great treats of the Association. He 
was followed by Sen. James A. Reed in 
1 very splendid address delivered in his 
most delightful and courageous manner. 

More than a hundred new members 
were added to the Association. Hon. 
Murat Boyle, of Kansas City, Missouri, 
was elected President of the Associa- 
tion, and James A. Potter, of Jefferson 
City, Missouri, and James E. King, of 
St. Louis, each re-elected to the posi- 
tion of Secretary and Treasurer, re- 
spectively. The retiring President and 
the newly elected President were elected 
as delegates of the Missouri State Bar 
Association to the American Bar Asso- 
ciation. 

R. L. Warp. 















































































Oregon 





Oregon Bar Favors Adherence to 
World Court 

The Oregon Bar Association met 
Annual Meeting at Medford, Orego: 
Friday and Saturday, September 
and 28th, 1929, with an attendance 
approximately two hundred mem): 
The meeting opened with President 
M. Davis presiding and an address 
welcome was listened to from | 
Kelley, President of the Southern O 
gon Bar Association and Gus Newb 
who spoke for the City of Medford 
[reasurer’s report showed the fina 
condition of the Association somew 
improved over previous years 
Secretary's report showed a year i 
complishments. During the prec« g 
year the Association had _ successf 
sponsored competitive high school 
torical contests throughout the State 
subjects appertaining to the Fede 
Constitution. The winner of the Sta 
contests, Wilbur Thibault of Jeffers 
High School, Portland, Oregon, lat 
won at Pacific Coast finals at Los A 
geles, California, and ranked fifth amon; 
the participants in the final national con 
test at Washington, D. C. 

The Association succeeded in se 
ing passage of several laws at the 192 
session of the State Legislature of gr« 
benefit to the Bench and Bar of t 
State. Included in these laws was 
Act increasing the salaries of all of 
Judges of the Circuit Courts of the State 
of Oregon $1,000 or more; a law increas 
ing the damages to be recovered by 
administrator or personal representatiy 
for the death of a person by the wrong 
ful act or omission of another fr 
$7,500 to $10,000; an Act providing 
an additional Circuit Judge in Mult 
nomah County, Oregon, and abolishi: 
the office of the Judge of the Court 
Domestic Relations and transfering 


Ce 








Hon. E, O. Ime 


President of Oregon Bar Association 
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“Lawyers . . . should not stop 
until they find every case 
decided upon the subject. 


‘Precedents are valuable the : And the quickest and 
Ss > as experience is valu- : 
ame as experience is valt surest Way to find all 


able. Reported decisions are = 
valuable the same as history ] casesin point is through 
and science are valuable. = 

There is more wisdom in the : the annotations in 

many than in the few. Law- = 

yers should get wisdom from 


all sources, and in preparing : AMER | CAN LAW 


a brief in an important case, = 
should not stop until they find REPORTS 
every case that has been de- = 

cided upon the subject in 
question. —From “The Value 


of Precedents by J. W. Cloud. 





A.L.R. is one of the Unitsof The Annotated Reports 
System. Letus tell you how it will fit into your library 
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the Circuit Court of said County juris- 
diction of this Court. All of these Acts 
were approved by the Governor and 
have become laws of this State. The 
Association was instrumental also in se- 
curing the passage of an Act to provide 
for two additional Circuit Judges for 
Multnomah County, Oregon. This Act 
has not become operative, however, due 
to the resort to referendum at the in- 
stance of a few individuals outside of 
the legal profession. 

The principal address of the Friday 
morning session was delivered by Judge 
Samuel R. Stern of Seattle, Washington, 
on “Our First Judicial Reform.” The 
Friday afternoon session was taken up 
with addresses on “Defects in Our 
Court Procedure” by George W 
Mowrey, Deputy. District Attorney of 
Multnomah County, Oregon, Mr. A. | 
Reames of Medford, Oregon, and Su- 
preme Court Judge Harry H. Belt, of 
Salem, Oregon. These addresses showed 
careful and exhaustive preparation and 
were highly appreciated by those in at 
tendance. 

The State Judicial Council was in ses 
sion and made its report at the meeting 
on Saturday morning. The Saturday 
morning Session was followed by a 
motor trip to Crater Lake, as the guests 
of the Southern Oregon Bar Associa 
tion. 

O. C. Boggs of Medford, Oregon, 
Sidney Teiser of Portland, Oregon, and 
Col. J. J. Crossley of Portland, Oregon, 
were named as delegates to attend the 
annual sessions of the American Bar 
Association at Memphis, Tennessee. 

The Executive Committee of the Ore- 
gon Bar Association elected officers for 
the ensuing year, as follows: E. O. 
Immel, Eugene, President; Roy Raley, 
Pendelton, Vice-President; John Guy 
Wilson, Portland, Secretary; Arthur D. 
Platt, Portland, Treasurer. 

The Association, through its Execu- 
tive Committee, passed a Resolution 
favoring taking the necessary steps 
looking to the adherence of the United 
States to the World Court. 

The dinner dance on Friday night and 
the banquet on Saturday night afforded 





much pleasure and enjoyment to the 
members. The wives and lady friends 
f the attorneys were pleasantly enter- 
tained by automobile drives over the 
scenic Rogue River Valley and noon day 
luncheon by the business and profes- 
sional women of Medford. 

rhe annual meeting 
feeling that much was 
towards closer affiliation 
State Bar Association and the local 
Associations throughout the State 

Joun Guy WILSON, Secretary 


closed with a 
accomplished 
between the 





Judge William K. 





Hon. CHarves F, FLetcHIncer 


President Louisiana Bar Association 


Miscellaneous 





Denver 
in this item 
to excite em, 
the fact, we hope it 


re is little 
hat is likely 
But, despite 
appear 
In the “Journal’s” local column 
Where the news is always solemn 
And the readers seldom say “What have 
we here?” 


will 


Since our last we've held a meeting 

And, details of it deleting, 

We'll explain ‘twas full of 
of zest. 

Brother Wallbank told the story 

Of the Memphis meeting’s glory, 

And John L. T. Hart, on “Oxford,” 
the rest 


interest and 


did 


Now, that’s all about our meeting 
But we must extend a greeting 
For it’s Christmas time and 
near and far, 
Can in fellowships fraternal 
Send their “Wassails” through 
“Journal” 
In the spirit of the good old fashioned 
bar. 
Merry Christmas 
Bar Association 


lawyers, 


the 


from the Denver 


JoserpH C. SAMPSON. 
At a special meeting of the Washing- 
ton County (Miss.) Bar Association on 
August 19th Hon. LeRoy Percy, of 
Greenville, was unanimously chosen as 
President. Hon. Ben F. Wasson was 
named Vice-President, and County 
Toombs, Secretary. 








OLD LAW BOOKS 
WANTED 


Prompt Cash for 
ACTS anvpj LAWS 


ESTABLISHED i898 of all States. 











Send List or Catalog of Books 
you have for Disposal to 


2. S. HOOK 
WEYMOUTH APTS. ATLANTIC CITY, W. J. 














BUYERS OF 


Industrial Plants and Equipment 

Railroads and Railroad Equipment 

Iron and Steel in all of its forms 
Estimates, oqere raisals or Advice cheerfully 
furnished wi t obligation. 


BRIGGS & TURIVAS, Inc. 
Blue Island, (Chicago), IL 
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GARNETT 
Asso 


Hon. JAMES 


President of Kentucky Bar iation 


At a 
County 
lowing 
ert & 


recent meeting ot the _ofttee 
(Tenn.) Bar Association the fol 
new officers were chosen; 

Keele, President Clarence 
Warden, Vice-President; and J. Davis 
Wooten, Secretary. 

The Marshall (Texas) Bar 
tion at a meeting in August, elected 
Franklin Young as President; George 
L. Huffman, Vice-President, and Benja- 
min Woodall, Secretary and Treasurer 

The annual summer the 
Eighth Judicial District (Minn.) Bar 
Association was held August and 
officers for the coming year were elected 
as follows: President, C. C. Kolars, Le 
Sueur Center; Vice- President , Sam An 
derson Hutchinson; Secretary-Treas- 
urer, O. S. Vesta, Arlington; Board of 
Governors, State Bar Association 
Charles W. Quandt, Winthrop. 


Rob- 


Associa- 


meeting of 





Wanted: A PATENT LAWYER 
by a firm of prestige. 
. $7,000 
Unquestioned merit anc i professional 
status required. 


ALLIED PROFESSIONAL 
BUREAUS 


Marshall Field Annex Building—Chicago 
A highly specialized and selective service 
directed to the important task of handling 
ethical placements with effectiveness 








Everything in 


LAW BOOKS 


and Second-hand 


New 
Sessions Laws, Journals and Constitutional Con 
ventions Wanted. especially S. C. Senate Jour 
mals, 1845; 1862; April 1863; 1863; 1865; 
1865, Extra; 1866 House, 1862; 1863; 1865; 
Extra, 1865; 1866 ‘Arkan- 
sas 7th, 1831; Senate 4th, 7th House 
6th, 8th, 13th Please report what you have 

Catalogues mailed on request 


ILLINOIS BOOK 
EXCHANGE 


337 W. MADISON ST. (Canal Station) 
CHICAGO, ILLINOIS 


Arizona 4th, 186 






































LAWRENCE 


ON 


EQUITY 
JURISPRUDENCE 


2 VOLS. 


Contrasted with the usual legal text- 
book, the author’s style is read- 
able and refreshing The work 
may be read through with pleasure as 
well as profit. 

nited States Law Review. 


Lhe excerpts, quoted above, 


bull’s eye” of the 


seem I t the very 
propositions under discussion and they 
indicate the general attitude of the 
author toward the many topics treated. 
The work is undoubtedly the most 
convenient and up-to-date treatise on 
the subject and is entitled to room in 
every modern library. 
Alabama Law Journal. 


handy — most readable — 
scholarly. 


Marquette Law Rez lew. 


rary deser ves a 


$20.00 


Mr. Lawrence’s style is forceful and 
lucid to such a degree that his work 
makes interesting reading, even in its 
treatment of subjects which are usually 
considered among the least interesting 
in the law. 

—Legal Intelligencer (Philadelphia). 


\ complete work on Equity Juris- 
prudence in compact compass. 
—Daily Record (Baltimore). 


If equity is to be given its proper place 
in modern jurisprudence it must be 
done by a new book and not by a re- 
habilitation of an old one, and an ex- 
aminaton of Judge Lawrence’s work 
leaves the impression that it is well 
adapted to perform that important 
service. 
—Law Notes. 


LAWRENCE. Write to: 


MATTHEW BENDER & COMPANY 


Incorporated 


109 State Street 


Albany, N. Y. 


296 Broadway 
New York City 
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Lawyers know, some- 
times from bitter ex- 
perience, that the most 
painstaking search is 
not proof against human 
error. That is why so 
many attorneys advise 
clients, who are buying 
or lending on real estate, 
to insist that a title pol- 
icy be included in the 
transaction. 


The New York Title and 
Mortgage Company is 
the largest title insur- 
ance organization in 
America. Behind each 
of its policies stand cap- 
ital funds of more than 
$60,000,000. 


It has provided facilities 
through which title in- 
surance may be pro- 
cured from any point in 
the United States. Its 
agency system now cov- 
ers 23 States and its ap- 
proved attorney list is 
composed of leading real 
estate attorneys. It de- 
mands opinions by rep- 
utable counsel, there- 
fore attorneys are not 
deprived of anything by 
the use of title insur- 
ance. They are bene- 
fited by it. 


Upon request, we will 
mail you our bi-monthly 
publication “The Na- 
tional Titleman,” with- 
out expense or obli- 
gation. 


5 














A 


“Divided” 


Church 


Not long ago, a congregation in New York 
built a new church. They did not have the title 
insured. In applying to a local savings bank 
for a mortgage loan, the bank’s attorney in- 
sisted on a title insurance policy before grant- 
ing the loan. 


Examination disclosed that there existed a 6- 
foot strip of land extending through the center 
of the building, to which the church had no 
title due to the failure of the two lots com- 
prising the church property to join. 


A substantial payment was required to unite 
the “divided” church, which title insurance 
would have saved. 


Whenever you buy or lend on real estate a New 
York Title policy is always your best policy. 


New YORK 
TITLE AND MORTGAGE 
COMPANY 


135 Broadway New York City 


Capital Funds over 60 million dollars 





Titles insured to real estate located any- 
where in the United States 
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